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To Editors of Newspapers. 

GentLemMEN:—In the last number of this 
paper an article of considerable interest to our 
craft, and of some interest, also, to the public 
at large, was copied from the Richmond Com. 
piler. To carry its design partially into effect, 
it is respectfully requested that at least one 
editor in every state, &c. will be so obliging as 
publicly to answer the following query: 

How many newspapers are published in the 
state, territo’y or district of —~——? Describe 
whether they are daily, tri- weekly, semi-week- 
ly or weekl y—Give their names, with that of 
their editors, and of the cities, towns or vil- 
Jages in which they are located—state their 
political character, with an account of the 
sheet, whether imperial, super-royal, &c. on 
hich they are: printed—And add such other 
particulars as may appear useful to assist in 
the formation of a general table to shew the 
state and condition of the press in the United 
States. 


taken in it, and vessels f considerable burthenu 
passed along it with ease; that Charles Carroll be- 
came seized in fee simple of the whole of the tract 
called Todd’s Range; that on the 18th day of April, 
1757, Carroll conveyed a part of Todd’s Range ly- 
ing’ on the north west side of Jones’ Falls to William 
Lyon, in which conveyance to V.yon the left bank of 
that water course is called for as the boundary; 
that on the 20th May, 1757, Carrol! conveyed ano- 
ther part of Todd’s Range, lying on the right bank 
of Jones’ Falls, calling for its margin as the boun- 
dary, to Alexander Lawson; that some time in the 
year 1784, certain owners of the land on the left 
side of Jones’ Falls, for their own benefit, and with 
the consent of Lawson and of those claiming under 
Lyon, dug a canal across the isthmus, formed by a 
very circuitous bend of this stream of water, begin. 
ning above and terminating below the land in con. 
troversy, So as fivally to direct its waters entirely 
through the canal, and cause that portion of the 
original navigable bed, a part of which is now the 
land in controversy, to be, in the course of a few 
years, wholly abandoned; that after these convey. 
ances, and the bed of this stream had become in 
many parts dry fast land, and no longer admitted a 
passage for its waters, Charles Carroll, son and 


And, at the same time, toaccomplish an ob-jheir of the Carroll who, being seized in fee of the 


ject very important to the public, give a per- 
fect list of all the 1ncorPpoRATED BANKS 1 
your state, territory or district—with the 
amount of their capitals,* the places at which 
they do business (including their branches, if 
any) and the names of their presidents and 
cashiers; and if any are in disrepute, in their 
own neighborhood, please to designate thein. 

All the information afforded on either of 
those subjects shall be methodically arranged 
in a tabular form, for common reference; and 
the facts that belong to them shall be recorded 
as they are made known to me, for aunual ex- 
positions. 


Interesting Law Case. 


Ovinton or JupGe BLAND, DELIVERED IN BALTIMORE 
country count, Noy. 3, 1817. 


Charles C. Brown and others, lessee— ? 
Bee Baltimore county court, 


Mordieai Kennedy. * J ees tery Pa 

This is an action of eyectment brought to recover 

a parcel of land which constituted the original bed 
of that stream of water, which passes through the 
city ef Baltimore, called Jones’ Falls—It appears, 
that on the first day of June, in the year 1700, a pa- 
tent was obtained from the lord proprietary by 
James Todd for a tract of land called ‘Todds Range; 
that at the time the patent issued to ‘odd this 
stream of water, called Jones’ Fails, passed entire. 
ly through it, and was, for some distance beyond 
that which is now designated as the piece, from 
which the plaintiff alleges he has beeh ejected, in 
every sense of the expression, a navigable river, the 
tide flowed and re-flowed into it, sea-fish were 














*If any part of the capital is not paid in, state the 
amount unpaid in a note. ) 
Vox. XIil, 15. 


whole tract called Todd’s Range, had conveyed parts 
of it to Lyon and to Lawson, on the 26th day of 
January, 1795, conveyed allhis right to the land 
which then was or had been covered by the waters 
of Jones’ Falls to Smith and Williams, under whom 
the defendant claims. 

The lessors of the plaintiff claim under Lawson, 
and allege, that the patent for Todd’s Range passed 
all the lord proprietary’s right to the soil under the 
navigable water of this stream, subject to the uses 
of navigation merely, to James Todd and thence to 
Carroll; and consequently the deed from Carroll to 
Lawson, by calling for Jones’ Falls as the boundary 
of the land, virtually conveyed to him the bed of 
the river to the middle of the stream; to the pos- 
session and enjoyment of which land, being now a 
firm, elevated and fast alluvial formation, or derelic« 
ion, he asks by this action to be restored. 

The defendant ciaims under Lyon and Smith and 
Williams, and repe!s the plaintiff’s pretensions on 
the principles, that the right to the soil of the bed 
of this navigable stream called Jones’ Falls, so far 
as it was navigable, could not be, and,, therefore, 
was not aliened by the lord proprietary; or if it 
was, that the deed o Lawson under whom hé claims 
will not authorize him to extend his pretensions 
farther than the maryin of Jones’ Falls which is the 
precise line called for; or in other words, that the 
right of the state to the soil, once covered by the 
navigable water of this river, never has been paried 
with, or if it has, it is now vested in him by virtue 
of the deed to Smith and Williams, in neitber of 
which cases can the plainuff recover. 

This is a case in many respects anomalous in its 
nature; one ofmuch intricacy, and to which there 
have been few if any parallel in this state. It is a 
case, in which the value iw controversy is very con- 
siderable; and above all, it is one involving princi- 
ples and consequences, that may in their operation 





deeply and materially affect this great commerca 
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city, one of the fairest and most flourishing of the | 
union; and, therefore, I deemed it proper to take 
time to reflect, and to bestow upon it as close an 
investigation as my daily duties here, and few lei- 
sure moments, would possibly admit. 1 felt called 
on by the very important bearing of this case, to 
endeavor to cast some few rays of light upon those 
questions, which it hasnow become so indispensably 
necessary to decide, and which are so extensively 


—e 


ous and out of repair, the public have aright to go 
on the adjoining land: but if a river should happea 
to be choaked up with mud, that would not give 
the public a right to cut another passage through, 
the adjoining lands, 3. 7. R. 263. In the case of 
terreous highways the public has no other right 
than, that of a free passage for every citizen; but 
the freehold and all profits belong to the owner 
of the soil—So do all trées upon it, and mines un- 





inieres ing in their nature, as ‘(hey passed from me 
to their ulterior destination, where they will no 


der it, which may be extremely valuable. The own. 
er may carry water pipes under it; or he may pet 


doubt be in every respect fully explored and finally | his soil discharged of the servitude or easement of 
pui to rest. a Way overit, by a writ of ad gu-d damnum, 1. Burr, 
‘This is a controversy about the right to the origi-, 143. And where no person claims the property of 
nal bed of a s\ream once navigable, now diverted) the lands on either side of the road, the presump- 
from its ancient course; about a part of a piece of; tion is in favor of the lord of the manor; but if the 
laud once covered with navigable water in which | road goes through the property of others, the pre- 
sea-lish were taken, and on which large vessels| sumption is in favor of the owners of the land on 
floated, but which is now dry, elevated fast land, each side; but, in either case, the presumption on- 
laicl out into streets, some of whic) are paved, and ly stands till the contrary be proved, Loft. 358. 
improved upon by as commodious dwellings asany} But by the common law of England the rigot of 
in this growing city. ‘property in the soil of the bed of all navigable ri- 
What is meant by a navigable river—in whom is vers is presumed to be in the king, 5. Bac. Abr. 
the soil of the beds of the navigable rivers of our!497. And if any one claims any special privilege 
country vested—could such soil have been aliened | or right in it, the proof lies on him, and he must 
during its submersion by the late lord proprictary, | shew a distinct grant or a clear and specific right, 
or has it inany case or by any authority been aliened,/ 1. Mod. 105. This however is not the case with 
anc vested in an individual for any purpose? | regard to streams of water not navigable; for the 
These ate enquiries certainly of the greatest | beds of such water courses are granted as other 
consequence and most extensive interest; for, if| lands, and consequently belong wholly to the pro 
the upper end of the tide waters ofthis branch of} prietor of the tract thro’ which they pass, or to the 
Patapsco river, called Jones’ Falls, which at one owners of the land on either side where it is called 
time afforded pzssage and harbor for vessels of con-/for as the dividing line; in which case the grant 
silerable burthen, could be aliened and vested in an | conveys the right to the soil of the bed to the mid- 
Mmdividual, by one common grant, to be obtained in | dle of the stream. 5. Bac. Abr. 494. 
the usual way, from the land office, then any part of; Although by the common law of England, all 
the bed of the same river below, even that over which | lands, whether dry or covered with water, are held 
the fleet of the late enemy rode during the late gal- | either by or of the king, yet it is laid down as a 
Jant and memorable defence of our city, might inigeneral rule, that the soil of the beds of all 
like manner be granted and vested in an individual, ‘navigable rivers is presumed to be actually vested 
so as to prevent the erection of some of the most|in and held by the king, until the contrary is ex- 
important nautical improvements, without in some |pressly shewn; because such soil has not been, ror 
degree violating the private right of such individu- /ever was granted out and distributed in like man- 
al. The advantages, indeed the very invention, and \ner as other lands. The king, it is said, has two 
ail the blessings derivable from navigation are, com- |distinet riglts in navigable rivers, the jus privatum, 
paratively, of modern date. The infant art, but | which consists of the right of soil of the bed, to 
just discovered, led the way to our continent, and |any profits (hat may be derived from it with some 
has been most materially developed in exploring | other such rights; and the jus publicum, which con- 
and describing its extent and situation. The rights | sists in the freedom of fishing, navigation and the 
and interests of navigation are of the greatest im- | like; the first of which the king may alien and may 
poriance to our country; therefore, every claim of| belong to a citizen, but not the latter. 
an individual, which may in any manner trench up-} But this private right of soil in the beds of navi- 
on its freedom, or by which it may be at all affect-| gable rivers, since the positive provisions of mag- 
ed, should be severely scrutin'zed, and exhibited in na charta and the adoption of the principles grow- 
the most unquestionable shape before it is sanction | ing out of, or founded upon those provisions, seems 
ei anc sustained by the law of the land. |to me e:ther, in fact and truth, not to bea private 
A navigable stream of water is suchaone as will, |right, ov to be one of a most singular and extraor- 
in its nXurai statc, serve for the transportation of |dinary nature. ‘The Saxon Engiish, it would seem, 
me. and merctiandize. In general ali rivers, creeks, | highly estimated, and were always attentive to the 
or water courses in whic) the tide ebbs and flows jn Wigation of their rivers as well as their coasts. 
m«y be considered as navigable; but che flux and | Their continental conqucrors, however, led ever 
r.tiux of the sea is mot couciusive evidence of their | from Normandy by the first William, not only in- 
beng navigable; for there are many places into | troduced feudal despotisin, and degraded tiie nation 
w.ich the tide flows, that are not navigable rivers, | by wantonly Compelling it to accept of the admi- 
but creeks within a private estate, Cowp. 50. So, ‘nistration of justice in a foreign language, but alse 
a. the oiber hand, rivers beyond tule water are oppressed and materially injured the people in 
frequently deemed navigable, «5 the Vhames .bove ‘some of their best and mos: natura! righis, which 








Kiogsion, wad the Severn above Tewkesbury, Haie | were alike beneficial (o their conquerors as to them- 


de jur. VM 12—Doug. 444. All nav gable rivers are jsclves. The barbarous Nofmans not only scized on 
consilered as puovhe Lighways, so far as respects jall the dry land of England, but, ignorant of the am- 
the free passage of persons and property along ;portance of navigatio:,they seem io have considered 
them, in like manner as roacs or terreous highways; }the rivers as mere fish ponds; and accordingly grant- 
2 dust. But in other respects no two cases can be /ed them out indiscriminately, appropriated them te 


more distinct. In the latter, if the way be founder- jiadividual purposes, feaced them in, and obstructed 
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their passage at pleasure. To prevent and remové | “The civilions tells us truly, nthil prescribitur 
these evils, introduced chiefly by the Norman kings, | nisi quod possidetur. The king may prescribe the 
magna charta provided in the sixteenth chapter,that | propriety of the narrow seas, because hé may pose 
‘no banks shall be defended from henceforth, but !sess them by his navies and power; a subject cannot. 
such as were in defence in the time of king Henry |Rut a subject may possess. a navigable river, or 
our grand-father, by the same places and the same |creek or arm of the sea; because thesé may be 
bounds, as they weré wont to be in his time.” | within the extent of his posséssion and acquest.”” 
2 Inst. 30. That is, the navigable rivers should} From what is here sail it clearly appears, that 
not in future be barred up and treated as mere {although the soil covered by the sea as well as that 
private propetty as they too frequently had been. jcovered by a navigable riveris held by the king as 
And the 23d chapter of magna charta declares, jhis private property, yet that the greater part of it 
that, “all wears from henceforth shail be utterly {is altogether inalienable; because it cannot be ac- 
put down by Thames and Medway, and through all|quired and held by an individual. It is therefore 
England, but only by the sea cousts,” 2 Jnst. 38.\an inalienable national domain, because none but a 
The liberal and just interpretation, that has been |nation can possess and hold such property. This 
given to which, is, that all obstractions in any \appears to be a principle of the common law, drawn 
public navigable river whatever, which, in any man- |from the pure fountain of natural reason, which 
ner may affect its uses and benefits, shall be pro- |/from the nature of things could not be violated as 
hibited, abated or removed. regards the open parts of the sea, and large bays, 
Since magna charta the king cannot grant to any ‘such as the Chesapeake; but which, having been 
one an exclusive right of fishery; and he, who totally disregerded by the Norman kings and barony 
claims such right, must shew it to have originated /as far as was in their power, has been affirmed and 
by grant or prescription as far back as the reign of restored by magna charta, as alike applicable and 
Henry the second, 2. Blac. Com. 59. And this too jreasonable in regard to all navigable rivers as to the 
in cases where the fishery would seem to be almost |sea itself, by those provisions which sanction such 
as much the production of the soil of the bed of a jrights as were previously acquired, and prohibit the 
fiver as the grasa ofa field; as in the case of oysters, erection of those defences, weafs,* inclosures and 
elams, and muscles, the exclusive right to dredge jfisheries 90 necessary to designate and preserve 
for which the king cannot grant since the enact-|the evidences of a separate and distinet ownership 
mentof magna charta, 4 7 72.439; 6 od.73 Nor\and holding in any extent ef soil covered with a 
can an individual acquire aright, since magna navigable river. 
¢harta, toalter and make a more permanent and! But although it is admitted, that no direct and 
effectual wear, where he had by ancient prescrip-|immediaté act of ownership can be, or has been 
tion, a right to erect sucha structure for the pur+ exercised over the soil of the bed of a navigable 
poses of fishing, 7 Last. 199 The grant of a free river, while the navigation continues, yet it is said, 
or several fishery, which was always founded on, or|that there are certain incidental, consequential, 
ofiener than otherwise coupled with the right of\appendant or appurtenant rights and profits which 
soil of the bed of a river, so essentially affected |the owner of such property may have; such as 
in many iistances the necessary fucilities of navi-!that now set up, to the derelictions of the river, or 
gation, that it was not allowed by magna chartua. | to any islands formed by force of its waters; or to 
This great law it would seem, therefore, should be | wrecks floating over its surface. Cases of this sort 
extended in like manner to the prohibition of all have occurred, no doubt frequently in some of the 
grants analogous to those of free fisliery, so as rivers, and on some parts of the coasts of Ey glind. 
effectually to preserve the rights and interests of |The low lands of the Isle of Ely as it is called have 
navigation according to its true intent and maaall pce! 3.08 many changes and from its exposure to 
ing. ithe whole power of the ocean it is liable to under. 
The king, however, it is said, is the owner of the vo many more. There are mony rivers in Bogland, 
soil the beds of all navigable rivers as well as of\as well as the Severn, which are “wild, unruly, and 
the sea, and also, that he holds the soil sonere’ teaasy times shift their chaimels,” and we are told 
by all those great waters as his private property. |that “sometimes the ocean, especially the narrow 
But the extent of his power of alienation over this; sea lying between England and France, leaves the 
kind of property is the great question. English shore in a great considerable measure; 
“The king of England, says Ld. Hale, de jure!possibly by reason of some superundation on the 
mar. 31, hath thé propriety as well as the juris j other eastern shore, or by some other reason we 
diction of the narrow seas; for he is in a capacity |know not.” Hule de jure mar, 30. I have met with 
of acquiring the narrow and adjacent séa to his do-| many cases upon this subject, but not one in whiclt 
minion by a kind of possession, which is no! com-|the claun of the individual to the soil covered by 
patible toa subject; and accordingly regularly the} navigable water was not evidently traced back by 
king hath that propriety in the sea; but a subject/grant or prescription beyond the date of magna 
hath not nor indeed cannot have that propriety in/charta. 
the sea, through a whole tract of it, thatthe king} The king, it is,said, may grant fishing within a 
hath; because without a regular power he cannot! creek of the sé¢a, or in some known precinct that 
possibly possessit. But though a subject cannot) hath known bounds, though within the main sea. 
acquire the interests of the narrow seas, vet he may | He may also grant that very interest itself, viz. a 
by usage and prescription acqilire an iiterest in sO! navigable viver that is an arm of the sea, the water 
much-of the sea as he may reasonably possess, viz.) and soil thereof. And although the seaisa fluid 
of a districtus maris, x place in the sea between} thing, yet the terra, or solum subjectum is fixed; 
stich points, or a particular part Contiguous to the jand by force of a clear and evident usage a sub- 
shore, or of a purt or creek or arin of the sea. |ject may have (he propriety ofa private river; thoug!: 
These may be possessed by a subject, and preserib- | the acquest of the former be more difficult, and 
ed in point of imperest, both of the water, and the/requires avery good evidence to m«ke it out. 
soil itself covered with the water, within such a| — — 
a for these are maniorable, atid may be en-| * The right to make wears is considered as a 
rely possessed by a subject. /proof of the ownership of the soil, Male des. MW. 20. 
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Hale de ju ma.17, 15. So the shore between high 
and low water mark may not only belong to a sub- 
ject in gross, which possibly msy suppose a grant 
before time of memory, but it may be parcel of a 
manor, And the evidences to prove this fact are 
commonly these; constant and usual fetching gra- 
vel and sea-weed, and sea sand between the high- 
water and low-water mark, and licensing others 
so to do; inclosing and embanking against the sea, 
and enjoyment of what is so inned; enjoyment of 
wrecks happening upon the sand; and such like. 
Hale de ju. ma, 26, 27. Butcustom will not entitle 
the subject to relicted land, or make it part of a 
manor. And this isan exception out of that gene- 
rality, possibly, that terre, relicte per mure may 
noi be prescribed. Buta certain creck, arm of the 
sea, or districtus maris, may be prescribed in point 
of interest; and by way of consequence or con. 
comitance, the land relicted there, according to 
he extent of such a precinct as was so prescribed 
of such districtus maris. Hale de ju. ma. $1, 32. 
Therefore the discovery of the extent of the pre- 
scription orusage, whether it extend to the soil or 
not, rests upon such evidences of fact as may just- 
ly satisfy the courtand jury concerning the inte- 


Smith, in the exchequer, the information stated 
Smith to be a farmer of the lord Barclay, and set 
forth, that the river Severn was an arm of the sea, 
flowing and reflowing with salt water, and was part 
of the ports of Gloucester and Bristol, and that the 
river had left about 300 acres of ground near Shin- 
bridge; and, therefore, they belonged to the king 
by his prerogative. 

Upon the trial it appeared by unquestionable 
proof, that the Severn, in the place in question, was 
‘an arm of the sea, flowed and reflowed with salt 
water, was within and part of the ports of Bristol 








restof the soil. Hale de ju. ma. 33. 
Hence it appears, that the title to such portions 


of soil covered by navigable water, which it is said | 


a subject may hold, “requires a very good evidence) 
to mike it out.” And we have seen, that the erec-. | 
tion of any new wears, and the like strong and de-| 
cisive evidences of a separate holding are positive- 
ly prohibited by magna charta; and it is held that| 
the driving of a stake even in the bed ofa navigable | 
river would be deemed a pirpresture, and abated | 


accordingly as a nuisance; and it is also held that | 


the passage and use of ariver by vessels, like the| 
travelling along aroad, is evidence of the right of| 
the public, not merely of the right of way as in the) 
case of aroad but of the right of soil in the bed of 
the river, Anstr 603. In consequence of which it | 
appears that no title to any soil covered by naviga-| 
bie water has ever been sustained by any solemn, 
decision which tithe did not exist prior to the pas-| 
sage of magna charta. | 

“If the king, says lord Hale, at this day grant, 
portum maris de S.the king having the port in point | 
of interest as well as in point of franchise, it may | 
be doubtful, whether at this day it carries the soil, | 
or only the franchise; because it is not to be taken’ 
by implication—But, surely, if it were an ancient 
grant, and usage had gone along with it, that the! 
grantee held also the soil, this grant might be ef. | 
feciual to pass both; for both are included in it.” 
H lede ju ma. 33. Lord Hale here makes a dis-| 
tinction between an ancient and a modern grant, | 
and gives us to understand that the former would | 
be treated with much more liberality than the lat-) 
ter, and that one of his day, for the soil of the bed: 
ot a navigable river, would be effectual if its ex 
pressions were sufficiently explicit; yet in this trea- | 
tise of his, which has been said to have exhausted | 
the subject, and to contain every thing to be met) 
With upon it, there is no instance of a grant, since, 
magna charta of land covered with navigable water. 

Lord Hale seems to speak of it as a thing re-' 
markable, that withim the bounds of the lands! 
granted by Alan de Percey, to the monks of Whit-} 
by abbey, there were many arms or creeks of the 
sea, as Derwent, Muse, Ese, &c. which lands were 
give) by a subject; but then Percey’s charter, as 
he tells us, was confirmed by king Henry the first, 
long before magna charta, Hale, de. ju. ma. 26. 

In the case of sir Sackville Orow agamst John 





and Gloucester, and that within time of memory 
these were lands newly gained and inned from the 
Severn; and, that the very channel of the river did 
within time of memory run in that very place 
where the land in question lies; and that the Severn 
had deserted it, and the channel did then run above 
a mile towards the west. 

On the other side, the defendant claiming under 
the title of the lord Berclay alledged these mat- 
ters, whereupon to ground his defence, viz.— Ist, 
That the barons of Barclay were from the time of 
Henry the second, owners of the great manor of 
Barclay. 2d. That the river of the Severn usque 
filum aque was time out of memory parcel of that 
manor—and 3d. That by the constant custom of 
that country, the filam aque of the river of Severn, 
was the common boundary of the manors on either 
side of the river. 

It appears, that the plaintiff insisted, that the 
Severn was a public river and could not by pre- 
scription be made parcel of a manor, which objec- 
tion the court overruled, and admitted, that al- 
though all right to such river is prima facie in the 
king, yet it may be by prescription and usage, time 
out of mind, parcel of a manor—whereupon the de- 
fendant went to his proofs, and insisted upon very 
many badges of property or ownership; as, that the 
lords of the manor had all royal fish; that they had 
the sole right of salmon fishing, that they had all 
wrecks, and that they had ancient rocks or fishing 
places, and wears, or such as were of that nature, 
within the very channel; that they had at varieus 
times and in several ways leased gut those rocks, 
wears, and fishing places; and that by common tra- 
dition and reputation, as testified by very many an- 
cient witnesses, the manors on either side of the 
Severn were bounded one against another by the 


filum aque. Upon this proof of such ancient title 


as alleged, the case was abandoned by the plain- 
tiff. Hale, de. ju. ma. 34. 

Good pleading, it is said, is in many cases strong 
evidence of the law. Now in this case the defen- 
dant alleges, “that the barons of Barclay were 
from the time of Henry the second, owners of the 
great manor of Barclay, and that the river of the 
Severn usque filum aquz was time out of memory 
parcel of that manor”—thereby referring in the most 


' distinct and clear terms to the provisions of magna 


charta; and then in his proofs, adduced to sustain 
this allegation, he has recourse to badges of pro- 
perty and ownership, such as the exclusive right 
of fishery and the erecting wears in the channel 
of the river, the right to exercise which the king 
certainly could not grant since magna charta. 

But is it clear, that the king can alien any, and 
every species of property which the law vests in 
him in fee simple as his private property? If we 
seek for an answer to this question in the history, 
as well as in the laws of England, we shall find, 
that this right of alienation has been ofien grossly 
abused; and that it is by no means so generally ac- 
knowledged, or so well established, or so unlimited 
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as to any particulars as might at first be supposed 
~The case of the bankers 11; State trial 135— 
1 Plow. hist. Irel. 177. 

In short, it appears to me, that the saying so of- 
ten to be met with in the English law books, that 
an individual may be the owner of land covered by 
navigable water, relates more properly to those eld 
grants and titles acquired before the reign of king | 
John, than to any of modern times, and that the pro. | 
perty of the king in land so situated is not that kind | 
of mere private estate in fee simple of which he may 
divest himselfat pleasure. But, it is of the nature 
of a public inalienable right, which it is necessary 
he should continue to hold, as a national domain, 
in his political capacity of representative of the 
nation, in order that the important rights and in- 
terests of navigation may be more securely and per- 
fectly preserved; or, thai it is one of those private 
rights so intimately bleaded with, and necessary 
for the preservation of the public rights, that it 
ought not, nor cannot be aliened and transferred to 
an individu: |—I am persuaded of this, because the 
assertion of the right of alienation, unaccompanied 








province all the rights and privileges, compatible 
with their new situation, which they could enjov 
in England—and besides, the provincial government 
was no sooner formed than it specifically and by, 
name adopied magna charta and declared it to be 
the law of the land—Bacon’s laws, 1638, ch. 2. It 
appears then, that the lord proprietary, immediate 
ly on his entering upon the exercise of his author:+ 
ty, was to the full as strictly limited, in his prero- 
gative, as the king of Fngland. Therefore, with- 
out enquiring what the king might have granted by 
the charter, it is clear, he did-not grant to lord 
Baltimore any prerogative here, freed from the re- 
strictions imposed upon English prerogative. We 
have seen that the two chapters of magna charta, 
relative to the subject now before us, contain ¢x- 
ceptions or savings of some rights antecedently ac- 
quired; but when the great charter wag introduced, 
adopted, and applied as a restraint upon the regal 
prerogatives of the lord proprietary, there were no 
such previous rights here which those saving clauses 
could protect; consequently magna charta operated 
here as an absolute and unqualified restraint upon 




















by any evidence of its ever having been exercised 
for so many ages, where there were so mauy oppor- 
tunities and temptatious to exercise it, affords an 
irresistible presumption, that it does not in fact 
exist. 

It then the king could not alien any soil which 
formed the bed of anavigable river, it would seem 
necessarily to follow, that he could not grant such 
right to lord Baltimore. But, after having thus 
far investigated the powers of the king of England 
relative to this subject, it will be necessary now to 
enquire, what are those of the lord proprietary; for 
within the province, it is admitted, he stood, in 
many respects, in place of tue king; and, therefore, 
relative to the matter now under consideration, his 
powers and practice muy be found to be essentially 
different, and in many respects much more circum- 
scribed than those of the king from whom he de- 
rived his title and powers. 

The charter of Charles the first to lord Baltimore, 
for the province of Maryland, is not only a convey- 
ance of mere private property, but also embraces 
in it a grant of political and regal powers. When, 
therefore, it uses the language of a transfer of mere 
private property, it must be remembered, that such 
expressions operate no farther than as a conveyance 
from one individual to another; and that the whole 
is subject to be controlled by the express reserva- 
tions of the charter itself, and also by those powers, 
and that government, which was to be called into 
existence by the charter. So that, although it 
should be admitted that the king might invest the 
lord proprietary of a foreign colony with larger 
and more extensive regal prerogatives than those 
which he himself could exercise in England, yet 
the government which the proprietary is re- 

uired to create, becomes by such: creation, and by 
hece of the charter, invested with power to limit 
and set bounds to the prerogative of the lord pro- 
prietary himself. 

By the seventh section of the charter, the pro- 
prietary is invested with the power to frame a go- 
vernment and to cause laws to be made for the go- 
vernment of the inhabitants of the province, which, 
it is declared, shall be absolute and binding, ‘so, 
nevertheless, says this section, that the laws afore- 
said be consonant to reason; and be not repugnant 
or contrary, but, (so far as conveniently may be,) 
agreeably to the laws, statutes, customs and rights 
of this our kingdom of England.” ‘This clause, 
therefore, virtualiy gave to the inhabitants of the 


| yards navigable rivers and the sea coasts; its pro: 4 


| jimitations under which they shall be held and en- 




































the lord proprietary, in all respects whatever, as re- 


visions as respects such waters, and the lands which iy 
they cover, is general and imperative, without save 
ing or exception of any sort whatever. 

According to this view of the subject, it appears | 
that the lerd proprietary, within the province, of  #% 
Maryland, stood in the place of the king end was Me 
invested with royal powers and prerogatives co-ex* 
tensive with those of the king of England since 
magna charta; but on looking farther into the pro- 
vincial charter its provisions suggest the proprie.'y 2 
of enquiring, whether there are not some clauses 
in that instrument which materially affect thelord §@ 
| proprietary’s power over the navigable waters of §% 
the province, and which, in fact, deprive him of 4 
the power of aliening any land while itis properly #0 
and necessarily covered by them? R 

The second section of the charter of Maryland §y) 
recites, that, ‘whereas our well beloved and right | 
trusty subject Cwcilius Calvert, baron of Balti- § 
more, in our kingdom of Lreland, son and heir of i f 
George Calvert, knight, late baron of Baltimore, in 9% 
our said kingdom of Ireland, treading in the steps i} 
of his father, being animated with a laudable and & 
pious zeal for extending the christian religion, and 
| also the territories of our empire,’”’ and then pro- 
ceeds to specify the objects of the grant and the 














| joyed. This charter is dated on the twenticth of June 
‘in the year sixteen hundred and thirty two; it was 
however ordered to be made out the year before, 
| but the great seal not having been affixed, before 
‘the death of lord George, it was issued the year 
| following to his son—and the expressions, “treading 
\in the steps of his father,” used in the recital, al- 
lude to the exploits of the late lord George ia Ame- 
‘rica, which so ingratiated him with king James 
ithe first, that he granted him the province of Avo- 
'lon, in Newfoundland, near which he had added 
some new glory to the British arms in the war with 
| France, and also created him baron of Baltimore. 
Therefore a few facts and cireuinstances, relative 
to the Newfoundland fishery and navigation, will & 
cast much light upon the resemvation contained in & 
| the sixteenth section of the charter; beecuse, it is. 
evident from this allusion to the exploits and meri's & 
ef lord George, that those facts and circumsiantes § 
and the nature of the scene on wisich they were 
laid, and with the grantfor partof which he had beey 
previously rewarded, were presentin the mind of the 
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Hale de ju ma:17, 15. So the shore between high 
and low water mark may not only belong to a sub- 
ject in gross, which possibly mey suppose a grant 
before time of memory, but it may be parcel of a 
manor. And the evidences to prove this fact are 
commonly these; constant and usual fetching gra- 
vel and sea-weed, and sea sand between the high- 
water and low-water mark, and licensing others 
so to de; inclosing and embanking against the sea, 
and enjoyment of what is so inned; 8 ig of 
wrecks happening upon the sand; and such like. 
Hale de ju. ma. 26, 27. Butcustom will not entitle 
the subject to relicted land, or make it part of a 
manor. And this isan exception out of that gene- 
rality, possibly, that terre, relicte per mare may 
not be prescribed. Buta certain creck, arm of the 
sea, or districtus maris, may be prescribed in point 
of interest; and by way of consequence or con. 
comitance, the land reijicted there, according tc 
he extent of such a precinct as was so prescribed 
of such destrictus maris. Hale de ju. ma. $1, 32. 
Therefore the discovery of the extent of the pre- 
scription or usage, whether it extend to the soil or 
not, rests upon such evidences of fact as may just- 
ly satisfy the court and jury concerning the inte- 
restof the soil. Hale de ju. ma. 33. 

Hence it appears, that the title to such portions 
of soil covered by navigable water, which it is said | 
a subject may hoid, “requires a very good evidence | 
to mike it out.” And we have seen, that the erec. | 
tion of any new wears, and the like strong and de-| 








Smith, in the exchequer, the information stated 
Smith to be a farmer of the lord Barclay, and set 
forth, that the river Severn was an arm of the sea, 
flowing and reflowing with salt water, and was part 
of the ports of Gloucester and Bristol, and that the 
river had left about S00 acres of ground near Shin- 
bridge; and, therefore, they belonged to the king 
by his prerogative. 

Upon the trial it appeared by unquestionable 
proof, that the Severn, in the place in question, was 


‘an arm of the sea, flowed and reflowed with salt 


water, was within and part of the ports of Bristol 
and Gloucester, and that within time of memory 
these were lands newly gained and inned from the 
Severn; and, that the very channel of the river did 
within time of memory run in that very place 
where the land in question lies; and that the Severn 
had deserted it, and the channel did then run above 
a mile towards the west. 

On the other side, the defendant claiming under 
the title of the lord Barclay alledged these mat- 
ters, whereupon to ground his defence, viz.— Ist, 
That the barons of Barclay were from the time of 
Henry the second, owners of the great manor of 
Barclay. 2d. That the river of the Severn wsque 


| filum aque was time out of memory parcel of that 


manor—and 3d. That by the constant custom of 
that country, the flwn aque of the river of Severn, 
was the common boundary of the manors on either 
side of the river. 

It appears, that the plaintiff insisted, that the 


cisive evidences of a separate holding are positive-| Severn was a public river and could not by pre- 
ly prohibited by magna charta; and it is held that| scription be made parcel of a manor, which objec- 
the driving of astake even in the bed ofa navigable| tion the court overruled, and admitted, that al- 
river would’ be deemed a pirpresture, and abated | though all right to such river is prima facie in the 
accordingly as a nuisance; and it is also held that| king, yet it may be by prescription and usage, time 
the passage and use of ariver by vessels, like the| out of mind, parcel of a manor—whereupon the de- 
travelling along aroad, is evidence of the right of) fendant went to his proofs, and insisted upon very 
the public, not merely of the right of way asin the) many badges of property or ownership; as, that the 
case of aroad but of the right of soil in the bed of; Jords of the manor had all royal fish; that they had 
the river, Anstr 603. In consequence of which it; the sole right of salmon fishing, that they had all 


appears that no title to any soil covered by naviga- 
bie water has ever been susiained by any solemn, 
cecision which title did not exist prior to the pas- 
sage of magna charta. 





wrecks, and that they had ancient rocks or fishing 
places, and wears, or such as were of that nature, 
within the very channel; that they had at varieus 


_times and in several ways leased gut those rocks, 


“If the king, says lord Hale, at this day grant| wears, and fishing places; and that by common tra- 
pertum maris de S. the king having the port in point , dition and reputation, as testified by very many an- 
of interest as well as in point of franchise, 1t may} cient witnesses, the manors on either side of the 
be doubtful, whether at this day it carries the soil,| Severn were bounded one against another by the 
or only the franchise; because it isnot to be taken! flum aque. Upon this proof of such ancient title 
by implication—But, surely, if it were an yr 0 as alleged, the case was abandoned by the plain- 
grant, and usage had gone along with it, that the! tiff. Hale, de. ju. ma. 34. 
grantee held also the soil, this grant might be ef-| Good pleading, it is said, is in many cases strong 
fectual to pass both; for both are included in it.”?) evidence of the law. Now in this case the defen- 
H le de ju ma. 33. Lord Hale here makes a dis-| dant alleges, “that the barons of Barclay were 
tiiction beiween an ancient and a modern grant,| from the time of Henry the second, owners of the 
and gives us to understand that the former would! great manor of Barclay, and that the river of the 
be treated with much more liberality than the lat-; Severn usque filum aque was time out of memory 
ter, and that one of his day, for the soil of the bed) parcel of that manor”—thereby referring in the most 
ot a navigable river, would be effectual if its ex-) distinct and clear terms to the provisions of magna 
pressions were sufficiently explicit; yet in this trea-; charta; and then in his proofs, adduced to sustain 
tise of his, which has been said to have exhausted) this allegation, he has recourse to badges of pro- 
the subject, and to contain every thing to be met; perty and ownership, such as the exclusive right 
with upon it, there is no instance of a grant, since| of fishery and the erecting wears in the channel 
magna charta of land covered with navigable water.; of the river, the right to exercise which the king 

Lord Hale seems to speak of it as a thing re-! certainly could not grant since magna charta. 
markable, that withia the bounds of the lands! But is it clear, that the king can alien any, and 


granted by Alan de Percey, to the monks of Whit- 
by abbey, there were many arms or creeks of the 
sea, as Derwent, Muse, Ese, &c. which lands were 
given by a subject; but then Percey’s charter, as 
he tells us, was confirmed by king Henry the first, 
long before magna charta, Hale, de. ju. ma. 26. 

In the case of sir Sackville Crow against John 





every species of property which the law vests in 
him in fee simple as his private property? If we 
seek for an answer to this question in the history, 
as well as in the laws of England, we shall find, 
that this right of alienation has been ofien grossly 
abused; and that it is by no means so generally ac- 
knowledged, or so well established, or so unlimited 
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as to any particulars as might at first be supposed 
~—The case of the bankers 11; State trial 135— 
1 Plow. hist. Irel. 177. 

In short, it appears to me, that the saying so of- 
ten to be met with in the English law books, that 
an individual may be the owner of land covered by 
navigable water, relates more properly to those eld 
grants and titles acquired before the reign of king 
John, than to any of modern times, and that the pro- 
perty of the king in land so situated is not that kind 
of mere private estate in fee simple of which he may 
divest himself at pleasure. But, it is of the nature 
of a public inalienable right, which it is necessary 
he should continue to hold, as a national domain, 
in his political capacity of representative of the 
nation, inorder that the important rights and in- 
terests of navigation may be more securely and per- 
fectly preserved; or, thai it is one of those private 
rights so intimately bleaded with, and necessary 
for the preservation of the public rights, that it 
ought not, nor cannot be aliened and transferred to 
an individu: 1—I am persuaded of this, because the 
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province all the rights and privileges, compatible 
with their new situation, which they could enjov 
in England—and besides, the provincial government 
was no sooner formed than it specifically and by, 
name adopied magna charta and declared it to be 
the law of the land—Bacon’s laws, 1638, ch. 2. Yt 
appears then, that the lord proprietary, immediate~ 
ly on his entering upon the exercise of his author.+ 
ty, was to the fullas strictly limited, in his prero- 
gative, as the king of England. Therefore, with- 
out enquiring what the king might have granted by 
the charter, it is clear, he did-not grant to lord 
Baltimore any prerogative here, freed from the re- 
strictions imposed upon English prerogative. We 
have seen that the two chapters of magna charts, 
relative to the subject now before us, contain ¢x- 
ceptions or savings of some rights antecedently ac- 
quired; but when the great charter wag introduced, 
adopted, and applied as a restraint upon the regal 
prerogatives of the lord proprietary, there were no 
such previous rights here which those saving clauses 
could protect; consequently magna charta operated 





assertion of the right of alienation, unaccompanied 
by any evidence of its ever having been exercised 
for so many ages, where there were so mauy oppor- 
tunities and temptatious to exercise it, affords an 
irresistible presumption, that it does not in fact 
exist. 

it then the king could not alien any soil which 
formed the bed of anavigable river, it would seem 
necessarily to follow, that he could not grent such 
might to lord Baltimore. But, after having thus 
far investigated the powers of the king of England 
relative to this subject, it will be necessary now to 
enguire, what are those of the lord proprietary; for 
within the province, it is admitted, he stood, in 
many respects, in place of tae king; and, therefore, 
relative to the matter now under consideration, his 
powers and practice may be found to be essentially 
different, and in many respects much more circum. 
scribed than those of the king from whom he de- 
rived his title and powers. 

The charter of Charles the first to lord Baltimore, 
for the province of Maryland, is not only a convey- 
ance of mere private property, but also embraces 
init a grant of political and regal powers. When, 
therefore, it uses the language of a transfer of mere 
private property, it must be remembered, that such | 





here as an absolute and unqualified restraiat upon 
the lord proprietary, in all respects whatever, as re- 
| gards navigable rivers and the sea coasts; its pro: 
visions as respects such waters, and the lands which 
they cover, is general and imperative, without save 
ing or exception of any sort whatever. 

According to this view of the subject, it appears 
that the lerd proprietary, within the province, of 
Maryland, stood in the place of the king end was 
invested with royal powers and prerogatives co-ex* 
tensive with those of the king of England since 
magna charta; but on looking farther into the pro- 
‘vincial charter its provisions suggest the proprie’y 
of enquiring, whether there are not some clauses 
in that instrument which materially affect the lord 
| proprietary’s power over the navigable waters of 
the province, and which, in fact, deprive him of 
the power of aliening any land while it is properly 
and necessarily covered by them? 

The second section of the charter of Maryland 
recites, that, “‘whereas our well beloved and right 
trusty subject Cecilius Calvert, baron of Balti- 
more, in ‘our kingdom ef Lreland, son and heir of 
George Calvert, knight, late baron of Baltimore, in 
our said kingdom of Ireland, treading in the steps 
of his father, being animated with a laudable and 














expressions operate no farther than as a conveyance! pious zeal for extending the christian religion, and 
from one individual to another; and that the whole) also the territories of our empire,’? and then pro- 
is subject to be controlled by the express reserva: | , 
tions of the charter itself, and also by those powers, | limitations under which they shail be held and en- 
and that government, which was to be called into | joyed. This charter is dated on the twenticth of June 
existence by the charter. So that, although it!in the year sixteen hundred and thirty two; it was 
should be admitted that the king might invest the | however ordered to be made out the year before, 
lord proprietary of a foreign colony with larger | but the great seal not having been affixed, before 
and more extensive regal prerogatives than those |thedeath of lord George, it was issued the year 
which he himself could exercise in England, yet | following to his son—and the expressions, “treading 
the government which the proprietary is re-|in the steps of his father,” used in the recital, al- 
ab to create, becomes by such creation, and by | lude to the exploits of the late lord George ta Ame- 
orce of the charter, invested with power to limit) rica, which so ingratiated him with king James 
and set bounds to the prerogative of the lord pro- ithe first, that he granted him the province of Avo- 
prietary himself. ‘lon, in Newfoundland, near which he had added 
By the seventh section of the charter, the pro-/some new glory to the British arms ia the war with 
prietary is invested with the power to frame a go-/ France, and also created him baron of Baltimore. 
vernment and to cause laws to be made for the go- | Therefore a few facts and cireuinstances, relative 
vernment of the inhabitants of the province, which, ; to the Newfoundland fishery and navigation, will 


ceeds to specify the objects of the grant and the © | | 


it is declared, shall be absolute and binding, ‘so, 
nevertheless, says this section, that the laws afore- 
said be consonant to reason; and be not repugnant 
or contrary, but, (so far as conveniently may be,) 
agreeably to the laws, statutes, customs and rights 
of this our kingdom of Engiand.” ‘This clause, 





therefore, virtualiy gave to the inhabitants of the! 


cast much light upon the reservation contained in 


the sixteenth section of the charter; because, it is Psi 


evident from this allusion to the exploits and merits 
ef lord George, that those facts and circumsiantes § 
and the nature of the scene on which they were g§ 
laid, and with the grant for part of which he had beeng 
previously rewarded, were presentin the mind of tha 
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ee niet 
gr«ntor when the charter of Maryland was made 
out, | 


The Newfoundland fishery, which was first dis- 
covered or resorted to for profit and merchandize 
by some adventurous French navigators, in the year 
1594, was so skilfully and dexcerously followed up, 
from thence forward,by most of the civilized nations 
of Europe, that it soon became an object of great 
nati nal importance to tiem all, and to none more 
téan England. So early as 1548 the parliament of 
Enwvland directed its attention to the subject, and 
passed an act to provibit the admiralty from ex«ct. 
ing certain tol's which it claimed. f) 1603 tiere 
w re emptoyed in this fishery annually two hundred 
British ships, and upwerds of ten thousand men.— 
And in the year 1621 king Janes granted to sir 
Georze Calvert, afterwards lord George Baltimore, 
ail that part of Newfouidiand called Avolon, which 
he took possession of aid held many years. Afver 
wards, inthe year 1626, at the commencement of 
the quarrels of €naries the first and the parligment 
of Magland, the house of commons originated a bill 
for the maintainance and increase of shipping and 
nevication, and for the freer liberty of fishing 
Vovares an the coast of Newfoundland, Virginia 
and New England, which was rejected in tlie house 
of iords. In consequence of which, a short time 
afier, in a strong representation of grievances which 
they presented to king Charles, they insisted, “that 
the restraint of the subject from the liberty ofa free 
fishing, with all the necessary i: sidents, was a 
great national grievance.” The specific nature and 
description of those restraints, thus strongly com 
plained of, L have ro where beenable distinctly to’! 
learn, but there is every reason to believe, that, so_ 
Zar as they related to the American shores and wa- 
ters, they originated altogether from those royal 


, and pending at the time it was written, it does apr 
{pear to me clear, that all right to the soil,of the 
beds of all navigable waters, together with all the 
incidents thereto, were never intended to be con- 
veyed to lord Baltimore as mere private property, 
alienable at pleasure. And the clause itself fur- 
nishes some evidence that it was not so intended; 
for a privilege on shore is reserved as an incident 
to the reservation of the rigbt in the water; the 
privilege on the dry land is evidently ‘and from 
the very nature of the thing itself, attached 
to a more important right and estate in the sea 
orriver. It cannot be, that one mere usufructuary 
interest is thus attached to, and upheld by, another 
mere usufructuary interest. A mere privilege is 
always considered as inferior to that to which it is 
attached, ‘The privilege, or use of the shore, is 
here attached to the right of fishing; the right of 
fishing, therefore, includes in it, in this case, somee 
thing more than the mere use of the waters; it coim- 
prehends the right of soil of the bed of the waters to 
which the use of the shore is attached as one of 
those “necessary incidents,” the being deprived of 
which, together with the main right, the house of 
commons had complained of as “a great national 
grievance.” 

But it has been said, that this would be to strain 
the words of this clause of the charter, utterly be. 
yond their fair and true intent and meaning. Itis, 
hawever, fxir to presume, that this charter was 
drawn by some eminent lawyer; and, therefore, it 
will be doing no injustice to its phraseology to give 
it any interpretation warranted by the wel! known 
adjudications of the time. According to Plowden, 
then, it had been long held as the ancient common 
law, that by the grant of a free fishery in a river, 
the property in the soil of its bed would, and did 





charters, by virtue of which the grantees set up a 


pass—-Plow, 154. Now, if a grant of free fishery 


tight, in exclusion of the residents of Great Britain, | would pass the right of soil in the bed of a river, 
under the construction, that having an unlimited | it surely would rot be denied, that a reservation of 
royal power over the beds of rivers and the adja-/a free fishery would prevent the right of soil from 


cent seas, they had the power to exercise an ex-| 
clusive right of fishery; and on that ground assum- | 
ed an authority to throw certain restrictions inthe. 


restraint alluded to by the house of commons, must. 
have been occasioned in this way, because their, 
éonipiamt seems to have been unded on the re-| 
jection of their bill forthe protection of the freedom | 
of fishing and navigationin the American watcrs; | 
and also, because if the cause of complaint bad 
have originated from the peopte of England, the 
courts of that country could, and would have inter. 
posed their authority to prevent and remove this| 
“creat netional grievance.” 

With the recollection of these circumstances, 
Jet us now turn to the sixteenth section of the char- | 
te- of Meryiand. After authovrisi-¢ the lord pro- 
prietary to erect and constitute poris and harbors 
jor the convenience of trade, it proceeds thus— 
“Saving always to us, our heirs and suceessors, 
and ‘o all the subjects of our kingdom of England 
and Ireland, of os our heirs and successors, tie li- 
berty of fishing for sea fish, as well in the sea, bays, 
Straiis, and navigcble rivers, as in the harbors, 
bays, and erceks of the province aforesaid; and the 
privilege of saiting and drying fish on the shores 
of the same province; and for that cause to cut down | 
and take hedging wood and twigs there growing, and 
to build huts and cabins, necessary in this behalf, 
In the same manner as heretofore they reasonably | 
might, or have used to do.” 

Yow taking this reservation in connection with | 





x . ° . . 
ihe eireumstances and controversies in existence | 


passing. For, it must be allowed, that the same 
words which would operate to convey an estate, 
would operate with equal efficacy when used for 


“way of the freedom of fishing. I conclude that the!the purpose of reserving an estate. But, when we 


recollect the circumstances and the feuds of the 
times, when this charter of Maryland was granted, 
it would seem to be no more than bare charity to 
the grantor, bad, and obstinate, and wicked as he 
was, to allow that in this instance he meant, by this 
reservation, to yield, so far, to the complaints and 
claims of the Engtish people as to except from this 
grant, to his favorite Lord Baltimore, all right over 
the soil of the beds of all navigable rivers and the 
sea coasts, together with all rights which couid be 
deduced therefrom. 

This saving in the sixteenth section of the char- 
teris manifestly dictated in utter ignorance of the 
value and the nature of the fisheries of the waters 
of Maryland; for, the privileges of the use of the 
shores as reserved, were then, and are now wholly 
useless for any fishery ever known in our waters. 
But the reservation is couched in general, coms 
prelrensive and popular terms, with an evident de- 
sign to catch and pacify the popular feeling, then 
80 much alive; aad toshew, that there was no pos- 
sible new danger, or grievance to be apprehended 
from the new charter, by which the fishery speci- 
fically, and in legal contemplation, the very soil 
itself and every thing relative to the subjeet was 
reserved whichthe people of England could pos- 
sibly ask. And from the nature and circumstances 
of the times, when the Maryland charter was grant, 
ed, it is but liberal and reasonable so ta construe 
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this saving in it as to except out of it the right ofsoil| the great natural highways of the nation, which 
in the navigable rivers as well as every incident} the king is as much bound, as the representative of 
thereto which might in any respect be necessary to| the nation, to protect and preserve from the rage 
preserve the freedom of navigation, of fishery, andj and violence of the ocean, as heis to guard the 
the use of the waters of the province for the people| realm against the incursions of a public evemy. 
of England and Ireland. And the absolute ownership of the soil covered by 
Itis this view of the sixteenth section of the char-}such navigable waters is, ofiener than otherwise, 
ter of Maryland and of what appears to be its true| e-sentially necessary to enable the chief magistrate 
intent and meaning which has satisfied me, that the| effectually to discharge this high and importent 
lord proprietary had no right to grant any land}duty. Hence the correctness of the maxim, that 
which was naturally and properly covered by nayi-|he shall be presumed in all cases to have retained 
gable water; and, thereforey that the land in ques-} the ownership of such soil until the contravy is ex- 
tion, which was of that character, could not be,|pressly shewn. ‘There is solid sense and reason in 
nor was not embraced by the patent for Todd’s|the maxim, which presumes, that neither the re-. 
Runge, granted to James Todd. public, nor their accredited agents have parted with 
Before I take leave of this point, however, it|any of the means necessary to enable them to per- 
seems to be necessary to notice u matter apparent. | form their duty to society until the coatrary is dis- 
ly resting upon the same principles, for the pur-|tinctly made to appear. And it is this very nnpor- 
pose of shewing its dissimilarity from the question }tant difference between the principles ef law, ap- 
before us, and of laying it aside—I allude to the] plicable to land covered with navigable water, and 
right to grant the privilege of making wharves and | that situated in the common way, which has given 
of reclaiming land. The right to grant the privi-|rise to the necessity of a more accurate, specisl 
lere of making wharves is included as a necessary}and specific description in a grant for the former 
incident to the power to create and establish ports|than for the latter kind of land, 
and harbors which is expressly given to the lord} It does not appear, thatthe common law recog- 
proprietary by this sixteenth section of the charter. |nizes or requires any peculiar set form of words, 
And even if it had not been thus expressly granted,|as necessary to be used in a grant of land covered 
the power to improve the navigation by means of| with navigable water, nor is itany where laid down 
wharves, grows out of the nature of things, and has! what expressions shall be deemed sufficient in such 
always been recognized by the com:mon law; for in|a grant; but, itis clear, that its phraseology must 
England, as lord Hale observes, there are a thousand|be very descriptive, gtrong, unequivocal, and dis- 
instances of the kind, AMulede ju.ma.85. And in|tinct. 
this country such cases are quite common. By the} ‘But it seems, sayslord Hale, the grant ofincre- 
common law also, the king may grant lands coyer-! menta maritima will not pass lands that often hap- 
ed by tide water for the purpose of thejr being re-| pen to be relict by the sea; because, that is not so 
claimed; but if the carrying of such reclamation, properly maritimum incrementun. And besides, the 
into execution Willinjure the navigation, the grant! soil itself under the water is actually the king’s, 
will be deemed void; and if it be not actually made|and cannot pass from him by such an incertaia 
withia a reasonable time the grant of the privilege! grant as maritima incrementa; but must pass a pre- 
will be considered as lapsed and abandoned and the’ sent interest.” 
right of soil wi!l remain in the public. “But if the king will grant land adjacent to the 
‘There is, however, still another very important!sea, together with a thousand acres of land covered 
question upon this part of the case, to be consider- with the water of the sea, as usual of the same land, 
edt and decided; for, it is said, that the words of ke. adjacent, such a grant, asit may be penned, 
the patent of Todd’s Range are sufficiently compre-} will pass the soil itself; and if there shalt be a re- 











hensive to embrace this land; and if so, it may be 
considered, that the patent is at most only voidable, 
and must prevail in a court of law until it is regu- 
larly vacated; consequently it becomes necessary 
to enquire, whether this patent for ‘lodd’s Range, 
which is couched in the phraseology common to 
all grants issuing fiom the land office, would con- 
vey land covered by a nayigable water course 
which ran into the tract. For, if those expressions 
and that special description, required by the com- 
mon law to pass land covered by an arm of the sea, 
be not found in the patent for Todd’s Range, no 
right to the soul of the bed of Jones’ Falis, so far as 
it was navigable, did pass, whatever might be the 
powers of the king or of the lord proprietary over 
jand so situated. 

As regaris land covered by navigable water, the 
presumption of the common law is, not merely, 
that itis holden of the king, derived from him im 
one way or other; but, that the right is actually in 
him, until the contrary is clearly shewn, by some 
grant or uninterrupted prescription in full force at 
the time. The maxim, that ail lands are holden of 
the king, is founded on feudal principles; but the 
maxim, that the right to the soil under the naviga 
ble waters shall be presumed to be actually in th< 
king, is founded on a regard to the public good, and 
the interests of navigation. The ports and harbors 





are said tobe the gates, and the navigable rivers, 


cess of the sea leaving such a quantity of land, it 
will belong to the grantee.” Hale deju. ma. 16, 

In the case of the attorney general against sir 
Edward Farmer, 2 Zev. 171. J". aym. 241. 2 Mod. 
1U6. Itappeared, that a patent was issued con- 
taining these strong expressions, “all the soil, 
greund, land, shore, and marshy land lying conti- 
guous tothe premises, which appear sometimes to 
be iaundated by the waters of the sea covering it, 
and which might, by the reliction of the sea, be 
sometiines after recovered, or otherwise in any man- 
ner whatever, not by limiting, nor naming the value, 
whether in quantity or qualicy.” Afier which a 
great quantity of land was gained from the sea, 
which the patentee claimed as being contiguous 
and adjoining, and therefare, coming within the exe 
press terms of lis grant. As to which, it was said 
oy Holt for the king, that if these wards conti. 

uous and adjoining were to have the force con- 
tended for by the grantee, hisrights migit be ex- 
tended over to Denmark; that this grant,in order 
co comprehend any part of the sea, which was par- 
cel of the prerogative, it ought to be expressly 
named; and moreover, thatat the time this grant 
was made, this reliction was but a possibility, and 
consequently no present interest pissed by the 
grant. - And it was held acéordiagly by the whole 
court, that nothing did pass, and that the property 
which had been so gained by the reliction af the 
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sea, belogned to the king and not to the patentee of 
the lands immediately adjacent. 

Some additional light appears to me to be thrown 
upon this subject by the case ofthe Abbot of Ram- 
sey, which was a contest about the right to a piece of 
marsh, over which thesea occasionally flowed, Dver, 
326; and by the case of the corporation of Romney, 
Which was a controversy about land lying between 

he Huxand reflux of the sea, Dyer, 326, note; and 
by the ease of Ward against Creswell, which was a 
contest about the right of landing fishing boats ata 
certain shore, Willis, 265; and also by the cases of 
of the king against Smith and others, Doug. 444; 
and Bali against Herbert, 3 7. 2. 258, which were 
controversies respecting the right of having a tow- 
ing path along the margin of a navigable river; in 
all of which, it seemed tobe taciily but clearly 
admitted, thata grant in general terms of so much 
jand calling for, or lying on the sea co.st, or the 
shore of a navigeble river, at most, carried the gran- 
tee’s right no further than to low water mark. 

From all which, I feel satisfied, that according to 
the principles of the common law, no grant from 
the king, couched merely in those general terms 
used foe the purpose of conveying land, will or can 
be co s.rued to convey any part of the soil of the 
bed of a navigable stream, not specificaily and spe- 
cially designated in such grani; and consequently, 
thai no part whacever of the bed of this stream cal. 
led Jones’ Falls passed from the lord proprietary to 
dunes Vodd by the genered and common expres- 
Si0ss of the patent for Todd's Range. 

Rut are chese the principles of the law of Mary- 
lund, aud have they been appled, and are they ap- 
plicable to the local and other circumstances of our 
country? Ail titles to lands in Maryland, some few 





proprietary leases excepted, Lund H..1 219, were 
derived trom the lord proprietary through the land| 
office. The patent for Todd’s Runge was obtained | 
in that way; its trueintent and meaning must, there. 
fore, be regulated and governed by the ruies and 
principles of that office so far as they apply. 

Although the word land, in its legal signification, 
comprehends any ground, soil or earth whatever, 
as meadows, pastures, woods, waters, marsh, &c. | 
yet it would seem, that terra or land, according to| 
the more ancient law of England, referred only to! 
t'at which might be ploughed, Co. Litt. 4 u, and 
that seems at this day to be its most current, 
though nyt its more comprehensive and legal sig- 
mihcauon, 

Under the proprictary government, as well as 
under the present, there were five distinct kinds of 
warrants by which a citizen might have any land 











desissnated ta which he wished to obtain a complete 
Tegal title by patent. Ist, a common warrant, which 
could affect only such Jand, as was waste uncul- 
t:vuted and new im every respect—2d, a warrant of 
> .urvey, which was intended mereiy to correct the 
svrors of the first survey, by including or leaving 
our waste land, intended or not intended to be ob- 
cailneu—3d, a special warrani, to include vacant 
vetion; 4th, an escheat warrant; and 5th, a pro- 
osetion warrant, for the purpose of obtaining a 
patent for any fand designated by any of the four 
‘ kuids ef warrants, to which the title remained 
rfect af.er a certaim lapse of time. The three 
e@anmginal m their nature and operation, The 
certyon ail commencement of title:s dated from 
igival designauen of the land made under 

or cuthority. Phe two last are derivative only, 
venig fouaded on uw previous complete or incomplete 
ba designation of land, And from avery early 
period, it seems te nave becoine a uniform under- 
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standing and settled principle of the land offiee, 
that there were but two kinds of land which could 
be affected by an original warrant of that office, 
whether common or special; that is,such land as 
was vacant, waste, uncultivated and new in every 
respect; and such as had been cultivated and im- 
proved, which shews, that, in that office, the word: 
land was understobd inthe more ancient and cur. 
rent sense to refer to that, the surface of which 
might be ploughed merely by being cleared of its 
timber. 

That none other than such land, or than what is 
commonly called forest or arable land, was at first 
conveyed by titles derived from the land ofice is 
proven by various fucts and circumstanees. It was 
not usual until sometime about the commencement 
of the last century, and after the greater part of 
the lands in the province had been granted, to in- 
clude contiguous marshes; in consequence of which, 
after that period, we find applications for warrants 
of resurvey for the purpose of including sucl. lands, 
in order, as it is stated, “to prevent evil minced 
persons from encroaching thereon to the prejudice 
of the holder of the upland”—Zand, IT. A. 147.— 
And by the land law of 1699, it was declared, that 
“such adjacent marsh shall be deemed and adjudg- 
ed absolutely to betong to the land to which it is 
adjacent, and be bounded by the same courses 
drawn fiom the firm land into such river or creek 
as the firm land is bounded by, except in Somerset 
county, and upon Delaware and the Ocean’’— Land, 
H. A. app VX. Tt also appears by all the lord 
proprietary’s instructions, that in laying out lands 
the surveyors were to make actual surveys by pass- 
ing over the ground, and in their deseriptions of 
the boundaries to refer to some visible and tangi- 
bie object on dry land, as trees or the like; and it 
is observable, that a similar reference to visible and 
tangible objects is made in all the examples of de- 
scription of boundary put in the land law of 1699; 
and the 17th example concludes in these words, 
‘syet, if any of the former courses come to the ri- 
ver, branch or cove, the courses shall there deter- 
mine, and thence by the water be bounded and 
shall not pass over, but the owner shall be content 
with what land is between such lines and the wa- 
ter, be it never so little” —Zand, H. .2. app. VU, 

It likewise appears by the repeated instructions 
of the lord proprietary, that the lands were to be 
so laid out as not to permit any one to have more 
than acertain extent upon a navigable river, So as to 
give acceas, and the advantages of such water 
courses to as great a number of settlers as possible 
—Lunid, H. A. 55, 63, 157. And it moreover ap- 
pears by the‘application for the first warrant of re- 
survey found on record, dated 26th October, 1658, 
“that upon serutiny it is found a conyiderable part 
thereof is run into and tuken dway bu several creeks 
and coves of water; it is therefore prayed, that a 
warrant to resurvey the same after such manner as 
shail leave out the said water, and if vacant land 
shall be found contiguous to include the same,”— 
Land, H. A. 148. 

Hence, it is clear, so far as the rules and pregeed- 
ings of the land law and the land office cast any 
light upon the subject, that no portion of the soil 
under any navigable river-ever was understood or 
intended to be conveyed by a patent in the ordina- 
ry form, in whatever way it might be located, or 
howsoever the confines or boundaries of such tract 
might be described. 

But, in addition to these evidences derived from 
the eld acts of assembly, and the rules of the 
iand office, as fortified and explained by them, the 
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ce of the sta’- of M evlend at the relition of 
Yates against Smith and Purviince—2 Ha. & MH 
244—is conclusive to shew, that no part of any land 
covered by a navigable stream could, or did, in 
any case, pass by a grant which contained no other 
than the usual words of conveyance of land. The 
case was this; the state, at the relation of Yates, 
filed a bill against Smith and Purviance, for the 
purpose cf vacating a patent which they had ob 
tained for a tract called Bond’s marsh resurveyed; 
because, among other reasons set forth in the infor- 
mation, the “vacant land, added to the original 
tract aforesaid, now is, and at the time of obtaining 
the said warrant and grant, was part of the waters of 
the north west bravch of Patupsco river,” which 
the defendants admitted was “at some tides co- 
vered with water, and at other tides uncovered by 
water and muddy ground, and in some parts cover: 
ed with flags” --and it was proved, that the survey 
was made onthe ice, and that it could not have 
been otherwise made but by wading or having the 
assistance of bozts, and that there was a large 
space of waier between the shore and the land in- 
ciuded in such survey. The patent was declared 
void T ere is nothing in the case, as reported by 
Harris and M‘Henry, which declares the reasons 
and grounds on which the decision of the cour: 
was founded; but from the manuscript notes of the 
late Mr. Jennings, who was of counsel in the cause, 
it appears, that its being a grant fur the bed of a 
navigable river was one of the objections made, 
and much relied on against tbe validity of the pat- 
ent; and his notes are endorsed thus, “bill in chan- 
cery to vacate a patent, which included navigable 
water, patent vacated by decree.” Whether the 
reason of the decree was, that the land under navi- 
gable water was not the subject of a grant, or that 
it would not pass by the usual and general expres- 
sions does not appear; but whether founded on the 
one ground or the other, in point of principle, it 
applies with equal force against the patent for 
Todd’s Range, which must in like manner be held 
to have no operation, so as to convey any land 
which was covered by the navigable water of this 
same siream called Jones’ Falls, or the north-west 
branch of Patapsco river. 

The chief point, and great difficulty in this case, 
being thus disposed of, another enquiry, having an 
incidental bearing upon it, seems to invite some lit- 
tle attention before we leave this part of the inves- 
gation; that is—In whoin is the right of the soil of 
the bed of that part of the present passage of this 
stream called the canal of Jones’ Falls? 

If the canal be still private property; if the state 
has no legal claim to it, | apprehend that it might 
be at any time closed by itsowners. And if as has 
been contended this ancient deserted bed has now 
become the vested private right of the plaintiff or 
the defendant or of bath, the public might be pla. 
ced in a most singular dilemma. The public, it 
would appear, were originally entitled to a free pas. 
sage for a very copious and valuable stream of wa- 
ter, part of which was navigable, which navigation 
the public might have continued or might now find 
it very advantageous to restore; but, owing to the 
ingenuity of some individuals and the industry of 
others, in accelerating the operations of nature, the 
public now finds itself totally deprived of a passage 
for its river, and atsv of a valuable part of its navi- 

ation. 

It, therefore, occurred to me, that in this case it 
was not-enough for the plaintiff .o shew, that he had 
acquired a right in the old bed, without shewing, 
that the state had acquired a right to the new pas- | 


sage; for it would be difficult, in a case like this, 
where there is a manifest natural necessity to have a 
passage for this stream in one way or other, to esta- 
dlish the position, that the state had lost its right 
to the old channel, and yet might have acquired no 
right, whatever, to the new one. A case like this, 
of imperious natural necessity, admits of no possi- 
bility or doubt; the right of the state to a free pas- 
sage for this stream in one way or the other is con- 
clusive and absolute; and, therefore, it would seem, 
that its indubitable right to the old passage cannot 
be lost or at all affected until it has acquired a title 
to the new passage altogether as clear and incontro- 
vertible. 

It isa principle of the common law, that the state 
as well as an individmal, may acquire an absolute 
right to property, cr to certain uses of it by pre- 
scription, custom, long usage or by a tacit derelic- 
tion of the properiy or the use, and a dedication of it 
by the original owner to the use of the state. Thus 
if a citizen have a public wharf unto which all per- 
sons who come to that port must cone and unlade or 
lade their goods; in that case there cannot betaken 
arbitrary and excessive duties, but they must be 
reasonable and moderate though settled by license 
or charter. For now the wharf, says lord Hale, is 
affected with a public interest and it ceases to,be 
the jus privatum only; as ifa man sct outa street 
in new buildings on his own land, it is now no long- 
er bare private interest, but it is affected witha 
public interest, Male de ju. Ma. 77, 78. 

And, with regard to such usufructuary rights, 
claimed by an individual, the courts have, in con- 
formity to the period of limitation established by 
positive law, laid it down as a rule, that the person 
claiming such right must either produce a grant, 
or shew an enjoyment for twenty years at least un- 
interrupted by the owner of the inheritance, 11 
East, 374; but the right of the state or the public 
to such property or use, has been held to be estab- 
lished by a much shorter period of prescription -or 
limitation. Thus, in a controversy about the right 
to the passage of the publio along a street leading 
to the Foundling Hospital in London, it appeared, 
that the street had been used for fifty years, but 
for the last eight years only, the owner had permit- 
ted the public at large to have the free use of the 
Way without any impediment whatever. Lord 
Kenyon said, “This is quite a sufficient time for 
presuming a dereliction of the way to the public.— 
Ina great case which was much contested, six years 
was held sufficient. If it were otherwise in such a 
great town as this, it would be a trap to make peo- 
ple trespassers.” 11 Eust 375, note. So on the other 
hand, it is laid down, that after a street or pubiic 
vighway has been laid out, over lands, which ate 
the property of the state, and dedicated to the pub- 


lic, the right to such highway cannot be affected 


or closed by any subsequent grant of the right of 
soil over which the highway passes, Burr. 

On these principles of common law, it is, there- 
fore, My opinion, that the canal of Jones’ Falls has 
been long enough dedicated to the pubiic for pre- 
suming a dereliction of all right of its former owner 
to the public; and also, that the sireets and high- 
ways, that have been Jaid out over the old bed of 
Jones’ Falls, so far as it was navigable, and conse- 
quently, as 1 have before shewn, is the property of 
ihe state, has been sufficiently dedicated to the 
public, to prevent any future grantee of the siate 
from closing up, or in any manner affecting su¢h 
right of way by any title or patent emanating frain 
thé Jand office. 
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Upon the whole, therefore, f am of opinion as to 
this first point, that the soil of the bed of this navi- 
gable water course now claimed by the parties to 
this action, never was conveyed by the lord proprie- 
tary toJames Todd by the patent for Todd’s Range, 
because king Charles the first could net, consistent- 
ly with the provisions of magna charta, make such 
an alienation, and therefore he could not, nor has 
not by the charter of Maryland, conferred upon the 
Jord proprietary the power to make such an aliena- 
tion; becaiise whatever the king of Eagland’s pow- 
er might have been, the lord proprietary had no au- 
thority to make such an alienation, the right to 
land during its submersion under navigable water 
having been expressly reserved to the king or for 
the benefit of the British empire by the charier of 
Maryland; and because whatever might haye been 
the king’s or the lord proprietury’s power in this re- 
spect, yet land so situated under a navigable river 


could not, nor would not pass by mere general ex-_ 


pressions, without bein 
described, 

Having thus established this first pasition, as to 
the manner in which the tand covered by this river 
was held, what remains of this case is plain and may 
be condensed into a very small compass. The on- 
ly question yet to be decided is, does this land, 
which was once covered by the navigable water of 
Jones’ Falls, belong to the state, to those who 
claim under ‘odd or to either of them? This will 
be determined at ouce by ascertaining what is the 
true legal character of this new formation of dry 
and. 

It is no less curious than agreeable and satisfuctory 
to observe, what an entire uniformity of principle 
has existed at all times, and is now to be found, in 
the code of all civilized nations upon this subject. 
They all recognize the distinction between the allu- 
vion, and the dereliction of a river or of the sea from 
its bed, they all make the same distinction between 
the gradual accretions to the banks, and the forma- 
tions on, or desertions of the bottom; and they all, 
thence, deduce the same rights to the new forma- 
tions. 

Alluvion is, as the etymology of the word, from 
ad and luo, imports a washing to the bank by the 
waters. It must be gradually produced by the act 
of the waters themseives; for, if it praceed from any 
other cause, or instead of being a gradual washing ‘4 
to the shore, it be an entire mass torn from one 
place and cast on to another, it may be followed, 
and shall continue to belong to its original owner. | 
Alluvion is given as a perquisite to the ripari- 
ous holder to whose bank it is washed and at- 


g specifically and specially 


| 


—_£ 


holders. By the civil law the soil of the bed of 
navigadle rivers is not held as a national domain, 
but by the common law it is always considered as 
such, until the contrary can be expressly shewo.-- 
And this, according to all writers upaa the subject, 
is the only difference between the two codes; in 
all ather respects, and in every other principle, as 
regards this subject, they are precisely alike. 

It is aprinciple of the common law, and I be- 
lieve I might add with safety, of all civilized na- 
tions, that all derelictions, or insular formationg of, 
or upon the bed of any water course whatever, 
shall accrue and belong to him, or to the state who 
was the owner of the bed when covered with water. 
{n England, as we have seen, the derelictions, the 
insular formations, and the wreck floating over the 
bed of the Severn in some parts, were held to be- 
long to lord Barclay; becatise, he was the owner of 
the soil covered by the waters of the Severn in that 
district as parcel of his manor. And in all other 
cases, we have seen, that such derelictions, insu- 
lar formations and wreck are held to belong to the 
king or to the state upon the same principle, that 
the soil covered by the water was royal or nation- 
al domain—“and, as lord Hale expresses it, by 
way of consequence or concomitance, the land re- 
licted will belong to the former owner of such dis- 
trictus maris”—-Hale de. ju. mar. 32. Alluvion then, 
is a perquisite given to the riparious holder; and 
derelictions, and insular formations, are perquisites 
given to the owner of the soil when it shall be aban- 
doned or arise above the waters with which it was 
covered. If land covered by water be the proper- 
ty of the state it shall, when uncovered and the 
waters are removed, continue to be the property of 
the state. : 

These principles of law, it appears, are univer- 
sal; and, it is believed, that whether our attention 
be directed to the waters of the Tiber or the 
Thames, the Rhine or to the Ganges, Gentoo laws 
162, their alluvion, their derelictions, and their in- 
sular formations will be found to have been dis- 
posed of according to the same rules and principles 
of law. The canal cut by Drusus, the adopted son 
and the virtuous and distinguished general of the 
emperor Augustus, from the Rhine to the Issel, 
which laid bare many miles of the channel preyious- 
ly occupied by the former of those great rivers, and 
gave to modern Holland many thousands of acres 
of its most fertile fields; and the circumstance of 
the insular formation in the Tiber, began more than 
five hundred years before the christian ara, when 
the Roman people expelled the proud Tarquin, 





consecrated his field to Mars and threw the crop 


tached by the waters. The land in question, 1"j they found lying on it into the Tiber, where it 
this case, is not, however, claimed as alluvion; ali; lodged and formed that fine island called the Jnsw- 
pretensions to it, as such, have been totally and ab- | Ja Saera, which the republic adorned with so many 
solutely abandoned by the counsel for the plain-} temples, alike indicate how extensively these prin- 
tiff; and in my opinion very justly, for it certainly | ciples may have operated in some countries, and 
cannot be considered in any respect as what the daw! how solemnly they have been sanctioned by the 
calls alluvion. Geologists, it is true, give to the! lapse of ages, and the most venerable antiquity. 


word alluvion a more comprehensive sense, they 
treat of alluvial, as contradistinguished from primi 


In this case, the bed of Jones’ Falls, so far as it 
was navigable, never having been granted to any in- 


tive formations, and in that sense alluvion woul! dividual, the right still continues in the state to 


comprehend not only what the Jaw deems to be al- 
luvion, but all the derelictions of the waters, as weil 
as all insular formations. 

It would seem, according to the most respectable 
authorities, that by the Roman law, the soil of the 
deds of all rivers, whether navigable or not, is given 
to the owner of the banks; like the soil covered by 
those sinall private streams, the middle of which, 
according to the English law, it is declared shall 
be the Pine between the property of the riparious 








the land where this dereliction has taken place; and 
therefore, neither of the contending parties now 
before the court, by any thing yet shewn, have any 
claim to it whatever; and consequently, it is my 
opinion, that the plaintiff cannot recover. 





o-pJudge Hanson then, immediately after, deli- 
vered his opinion at large, in which he differed in 
all respects from the foregoing. Dorsey, chief judge, 


| having been caunsel in the case did not sitt 
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CONGRESS. 


, Wasuixeton, Deeember 2. 
Yesterday being the day appointed by the consti- 
tution for the annual meeting of congress, the mem-' 
bers of both branches assembled at the capitol to- 
wards mid-day, and both houses organized them-| 
selves, and adopted the usual preliminary rules of 
business. 


ss 


IN THE SENATE. : 

At 12 o’clock, Mr. Gaillard, (the president pro} 
tempore of the senate the time the senate last ad. 
journed) took the chair. 

On calling over the list of senators, it appeared 
that the following members were present, viz. 

From Wew. Huy psiire, Messrs. Morril and Storer; 
from Rhode-Island, Mr. Jx nes Burri'l, jr.; from Con- 
necticut, Vr. David Daggett; from Vermont, Messrs. 
Junes Fisk and Isacce Tichenor; from New- York, | 
Messrs. Rufus King and Nathan Sandfor’; from 
New Jersey, Messrs. James J. Wilson and Mahion 
Dickerson; from Pennsylvania, Messrs. Abner La- 
cock and Jonathan Roberts; from Virginia, Messrs. 
Janes Barbotr and Joha W. Eppes; from WVorth- 
‘Curolina, Mr. Nathaniel Macon; from South- Caro- 
lina, Mr. Smith; from Georgia, Mr. Charles Tsar; 
from Keniucky, Mr. John J. Crittenden; from Ten- 
nessee, Mr. John Williams; from Ohio, Mr. Bev). 
Ruggles; from Indiana, Messrs. Waller Taylor and 
James Noble; from Mississippi, Messrs. Thomas H. 
‘Williams and Walter Leake. 

The new members present having been qualified 
(with the exception of the senators fiom Missis- 
sippi, which state is not yet recognized by the 
congress)—the usual rules of proceecing and ar- 
rangement were adopted. A committee was ap- 
pointed to wait on the president, jointly, with such 
committee as the other house should appoint. And 
the senate adjourned. 


December 2.—Mr. Otis, from Massachusetts, ap- 
peared and took his seat to day. 

' The president’s message was received and read, 
and 2000 copies ordered to be printed. Adjourned. 

Wednesday, December 3—Mr. Goldsborough, from 
Maryland, appeared and took his seat. 

Mr. Barbour, from a committee appointed on that 
subject, reported a resolution for the admission of 
the state of Mississippi into the Union; which was 
read three several times, passed and sent to the 
ether house for concurrence. Adjourned, 

HOUSE OF RSPRESENTATIVES. 

December 1.—The house was called to order by 
the clerk to the last congress, (Mr. Thomas Dough- 
erty) and, on calling over the roll of represenia- 
tives, it appeared that a large majority of members 
were present, viz. 

From .Vew-Hampshire—Messrs. Josiah Buder, C. 
Claggett, Salma Hale, Arthur Livermore, John F. 
Parrott, Nathaniel Upham. 

From Massachysetts—Messrs, Benjamin Adams, 
Samuel C. Allen, Walter Folger, jr. Joshua Gage, 
John Holmes, Marcus Morton, Jeremiah Nelson, 
Benjainin Orr, Albion K. Parris, Nathaniel Ruggles, 
Zabdiel Sampson, Henry Shaw, Nathaniel Silsbee, 
Solomon Strong, Ezekiel Whitman. 

From Rhede-Isluand—Mr. John L. Boss, jr. ¥ 

From Connecticyt—Messrs. Uriel Holmes, Ebe- 
nezer Huntingdon, Jonathan O. Masely, Timothy 
re Samuel B. Sherwood, Nati’l Terry, Thos. 
S. Williams, 

From Vermont—Messrs, Heman Allen, Samuel C. 
Crafis, Wm. Hunter, Oraamus (. Merril, Charles | 
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From New-York~ Messrs. Oliver C. Gomstock, 
Daniel Cruger, John P. Cushman, Join K Drake, 
Benj min Ellicott, Josiah Hasbronek, Joon Herki- 
mer, Thomas H. Hubbard, Wm. Irving, Dorrance 
Kirtland, Thos. Lawyer, John Palmer, Jas. Porter, 
John Savage, PhilipJ Schuyler, Tredweil Scudder, 
Jno. C. Spencer, Henry R. Siorrs, Jis. Tallmadge, jr. 
John W. ‘Taylor, Caleb Tompkins, Geo. Townsend, 
Peter.H. Wendover, Renseilaer Westerlo, Jas. We 
Wilkin, Isaac Williams. 

From Nvw-Jersey—Messrs. Benj Bennett, Joseph 
Rioomficld, Chas. Kinsey, John Linn, Henry South- 
ward. 

From Penngylvania—Messrs William Anderson, 
Andrew Boden, Isaxc Darlt gton, Josep) Meister, 
Joseph Hopkinson, Samuel D. Inghem, William P. 
Maclay, D vid Marchand, Robert Moore, Jas. Mur- 
ray, Thomas Patterson, Levi Pawling, Adam Sey* 
bert, Jacob Spangler, Christia» ‘Tarr, James M. 
Wallace, John Whiiside, Wm. Wilson. 

From Delaware—Mr. Louis McLane. 

From Maryland—Messrs. Thos. Culbreth, John 
C. Herbert, Peter Little, Geo. Peter, Philip Reed; 
Samuel Ringgold, Samuel Smith, Philip Stuart, 

From Virginiu—Messrs. Wm. Lee Ball, Philip P. 
Barbour, Burwell Bassett, Wm. A. Burwell, E 'w’d 
Colston, Robert 8S. Garnett, Wm. McCoy, Ciaries 
F. Mercer, Hugh Nelson, Themas Newton, James 
Pleasants, Alexander Smyth, Geerge F. Strotier, 
Henry St. George Tucker, John Tier. 

Fron WNorth- Carclina— Messrs. - Edwards, 
Daniel M. Forney, Thomas H. Hall, Geo. Mumford, 
James Owen, Lemuel Sawyer, Thos. Settle, Jesse 
Slocumb, J. S. Smith, Felix Walker, Louis .Wil- 
liams, 

From South- Carolina—Messrs. Joseph Bellinger, 
Win. Lowndes, Henry Middleton, Stephen D. Mil-' 
ler, Sterling Tucker. 

From Georgia—Joel Abbott, Thomas W. Cobb, 
Zadock Cook, Joel Crawford, John Forsyth, Wm. 
Terrel. 

From Kentucky—Rich’d C. Anderson, jr. Henry 
Clay, Joseph Desha, Richard M. Johnsen, Authony 
New, Tunstall Quarreis, jr. Geo. Robertson, Thos.. 
Speed, David Trimbie, David Walker. 

From Tennessee—Messrs. Wm. G. Blount, Fran- 
cis Jones, Geo. W. L. Marr, John Rhea. 

From O/ie—Messrs. Levi Barber, Pilemon Bee§ 
cher, John W. Campbell, Samuel Herrick, Wm. LL 
Harrison. 

From Louisiana—Mr. Thomas B. Robertson. 

From Indiana— Mr. Wm. Hendricks. 

The house then proceeded to the choice of 2 
Speaker. On counting the votes, it appeared that 
of 147 votes given in, there were jor 





Henry Clay 149 
Samuel Sinith 6 
Blank 1 


So that Mr. CLay was declared to be dulv elect- 
ed Speaker; and being conducted to the chair, the 
usual oath was administered to him by My. Basser: 
when the Spesker made his acknowledgements to 
the house in the following terms: 

“If we consider, gentlemen, the free and jllus- 
trious origin of this assembly; the extent and mag- 
nitude of the interests committed to its charge, 
and the brilliant prospects of the rising confederacy, 
whose desiiny may be materially affected by the 
legislation of congress, the house of representatives 
justly ranks amongst. the most eminent delibera- 
tive bodies that have existed. ‘T'o be appointed to 
preside at its deliberations is an exalted honor of 
of which I entertain the highest sense. And J pra 











jyouto accept, for the flattering manner in whic 
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you have conferred it, my profound acknowledge- {agreed, that the force retained shall be restrictec, 


men‘s. 


in its duty, to the internal purposes of each party: 


if { bring into the chair, gentlemen, the advan-| and that the arrangement shall remain in force un- 
tage of some experience of its duties, far from in-j til six months shall have expired, after notice hav- 


sp:ring me with undue confidence, that experience 
serves only to fill me with distrust of my own capa- 
city. LThave been taught by it how arduous those 
duties are,and how unavailing would be any efforts 
of mine to discharge them without the liberal sup- 
port and cheering countenance of thehouse. I 
shall anxiously seck, gentlemen, to merit that sup- 
port and countenance by anundeviating aim at im- 
partiality; and atthe preservation of that decorum, 
without the observance of which the public busi- 
ness must be illy transacted and the dignity and 
the character of the house seriously impaired.” 

The members having been severally qualified by 
taking the oath to support the constitution, the 
house proceeded toelecta clerk. On counting the 
betlots, it appeared that 144 votes were given in, 
allof which were for ‘I'nhomss Dovearnty, who re 
suined his place as clerk of the house. 

‘Tuomas Cuaxron was then re-appointed door- 
keeper, Banzamin Burcu assistant door-keeper, and 
T'womas Dunn sergeant at arms, without opposition. 

After the usual incipient proceedings, and inter- 
changing messages with the senate, the house ad- 


journed to twelve o’clock to morrow. 


ing been given by one of the parties to the other 
of it desire that it should terminate. By this ar- 
rangement, useless expense on both sides, and 
what is of still greater importance, the danger of col- 
lision, between armed vessels, in those inland 
waters, which was great, is prevented. 

I have the satisfaction also to state, that the com- 
missioners under the fourth article of the treaty of 
Ghent, to whom it was referred to decide, to which 
party the several islands ia the bay of Passamaquod- 
dy belonged under the treaty of one thousand se- 
ven hundred and eighty three, having agreed in a 
report, by which all the islands in the possession of 
each party before the late war have been decreed 
to it. The commissioners, acting under the other 
articles of the treaty of Ghent, for the settlement of 
boundaries, have also been engaged in tbe discharge 
of their respective duties, but have not yet com- 
‘pleted them. The difference which arose between 
tue two governments under that treaty, respecting 
the right ofthe United States to take and cure fish 
on the coast of the British provinces, north of our 
limits, which had been secured by the treaty ofone 
thousand seven hundred and eighty three, is still in 








Tuesday, December 2—This day appeared, in ad- 





negociation. The proposition made by this govern- 


dition to those already mentioned, Mr. Buteman, of, ment, to extend to the colonies of Great Britain the 
New-Jersey, Mr. Clazborne and Mr. Hogg, of Ten- | Principle of the convention of London, by which the 


nessee, and Mr. Lewis, of Virginia. 


|commerce between the ports of the United States 


PRESIDENTS MESSAGE. (and British ports in Europe had been placed on a 


This day at 12 o’clock, the president of the Unit- 
ed States transmitted to both liouses of congress, 
the following message, by Mr. Joseph Jones Mon- 


footing of equality, has been declined by the Bri- 
tish government. This subject having been thus 
amicably discussed between the two governments, 


} 


roe, his secretary— pre it appearing that the British government is un- 


Fellow citizens of the senate 
anil of the house of representatives: 
At no period of our political existence had we 


| willing to depart from its present regulations, it 
‘remains for congress to decide, whether they will 
make any other regulations in consequence thereof, 


io @ } ° . e 
so much cause to felicitate ourselves at the pros-' for the protection and improvement of our naviga- 


The 


erous and bappy condition of our country. 


abundant fruits of the earth have filled it with plen-, 


ty. An extensive and profitable commerce has 


greatly augmented our revenue. The publie credit! 


has attained an extraordinary elevation. 
psration for defence, in case of future wars, from 
which, by the experience of all nations, we ought 


not to expect to be exempted, are advancing un-' 


der a we!l digested system, with all the despatch 
which so important a work will admit. 
government, founced on the interests and affections 


of the people, has gained and is daily gaining. 


strengih. Local jealousies are rapidly yielding to 


Our free: 


tion. 

The negociation with Spain, for spoliations on our 
commerce, and the settlements of boundaries, re- 
‘mains essentially in the state it held in the cammu- 


Our pre-|nications that were made to congress by my prede- 


‘cessor. It has been evidently the policy of the Spanish 
government to keep the negociation suspended, and 
in this the United States have acquiesced, from an 
amicable disposition towards Spain, and in the ex- 
pectation that her government would, from a sense 
of justice, finally accede to such an arrangement as 
would be equal between the parties. <A disposi- 
‘tion has been lately shewn by the Spanish govern- 


more generous, enlarged and enlightened views of|ment to move in the negociation, which has been 
national policy. For advantages so numerous, and | met by this government, and should the conciliato- 
highly important, it is our duty to unite in greatful ry and friendly policy which has invariably guided 
acknowledgements to that Omnipotent Being, from; our councils, be reciprocated, a just and satisfac- 
wiiom they are derived, and in unceasing prayer, tory arrangement may be expected. It is proper, 
that he wiil ¢.dow us with virtue and strength to however, to remark that no proposition has yet 
maintain and hand them down, in their utmost pu-| been made from which such a result can be pre- 
riiy, to our latest posterity. / sumed. 

I have the satisfaction to inform you, that anar-| It was anticipated, at an early stage, that the con- 
rangement, which had been commenced by my pre-test between Spain and the colonies would become 


sec * selec tt att it agent 


decessor, with the British government, for the re-| 
duction cf the naval force, by Greai Britain and the 
United States, on the lakes, has been concluded; by 
which it is provided, that neither party shall keep 
in service on lake Champlain more than one ves- 
se}; on lake Ontario, more than one; on lake Erie 
and the upper lakes, more than two: to be armed, 
each with one cannon only, and that all the other 
armed vessels of beth parties, of which an exact 


highly interesting to the United States. It was na- 
tural that our citizens should sympathize in 
events which affected their neighbors. It seemed 
probable, also, that the prosecution of the conflict, 
along our coast, and in contiguous countries, would 
occasionally interrupt our commerce, and other- 
wise affect the persons and property of our citizens. 
These anticipations have been realized. Such injuries 
have been received from persons acting under the 





fist is interchanged, shail be dismantled. It is also 


—~ — nae 


authority ofboth the parties, and for which redress 
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pas, in most instances been withheld. Through 
every stage of the conflict, the United States have 
maintained an impartial neutrality, giving aid to 
neither of the parties in men, money, ships or mu- 
nitions of war. They have regarded the contest, 
not in the light of an ordinary insurrection or re- 
bellion, but as a civil war between parties nearly 
equal, having, as to neutral powers, equal rights.— 
Our ports have been open to both, and every arti- 
cle, the fruit of our soil, or of the industry of our 
citizens, which either was permitted to take, has 
been equally freeto the other. Should the colonies 
establish their independence, it is proper now to 
state, that this government neither seeks, nor would 
,accept from them any advantage, in commerce or 
otherwise, which will not be equally open to all 
other nations. The colonies will, in that event, 
become independent states, free from any obliga- 
{ion to, or connection with us, which it may not 
then be their interest to-form on the basis of a fair 
reciprocity, 

In the summer of the present year, an expedition 
was set on foot against East Florida, by persons 
claiming to act under the authority of some of the 
colonies, who took possession of Amelia Island, at 
the mouth of St. Mary’s river, near the boundary of 
the state of Georgia. As the province lies east- 
ward of the Mississippi, and is bounded by the 
United States and the ocean on every side, and has 
been a subject of negociation with the government 
of Spain, as an indemnity for losses by spoliation, 
or in exchange for territory, of equa: value, west- 
ward of the Mississippi, a fact wel) known to the 
world, it excited surprize, that any countenance 
should be given to this measure by any of the colo- 
nics. As it would be difficult to reconcile it with 
the friendly relations existing between the United 
States and the colonies, a doubt was entertained, 
whether it had been authorized by them, or any of 
them. This doubt has gained strength, by the cir- 
cumstances which have unfolded themselves in the 
prosecution of the enterprize, which have marked 
itas a mere private, unauthorized adventure. Pro- 
jected and commenced with an incompetent force, 
reliance seems to have been placed on what might 
be drawn, in dcfianee of our Jaws, from within our 
limits; and of late, as their resources have failed, 
it has assumed a more marked character of un- 
triendbiness to us, the island being made a channel 
for the illicit introduction of slaves from Africa in- 
to the United Statcés, an asylum for fugitive slaves 
from the neighboring states, and a port for smug- 
gling of every kind. 

A similar establishment was made, at an earlier 
period, by persons of the same description, in the 
Gulph of Mexico, at a place called Galvezton, with. 
in the limits of the United States, as we contend, 
under the cession of Louisiana. This enterprize 
has been marked in a more signal manner by all the 
objectionable circumstances which characterized 
the other, and more particularly by the equipment 
of privateers, which have annoyed our commerce, 
and by smuggling. These establishments, if ever 
sanctioned by any authority whatever, which is not 
believed, have abused their trust, and forfeited all 
claim to consideration. A just regard for the rights 
and interests of the United Siates required that 
they should be suppressed, and orders have accord- 
ingly been issued to that effect. The imperious con- 
siderations which produced this measure will be ex- 
plained to the parties whom it may, in any degree, 
concern. 

To obtain correct information on every subject in 
which the United States are interested; to inspire 


just sentiments in all persons in authority, on either 
side, of our friendly disposition, so far as it may 
comport with an impartial neutrality; and to secure 
proper respect to our commerce in every fort, and 
from every flag, ithas been thought proper to send 
a ship of war, with three distinguished citizens, 
along the southern coast, with instruction to touch 
at such ports as they may find most expedient for 
these purposes. With the existing authorities, with 
those in the possession of, and exercising the sove- 
reignty, must the communication be held; from 
them alone can redress for past injuries, committed 
by persons acting under them, be obtained; by 
them alone can the commissivn of the like, in fu- 
ture, be prevented. 

Our relations with the oth«r powers of Furope heve 
experienced no essential change since the last ses- 
sion. In our intercourse with each, due attention 
continues to be paid to thL« protection of our com- 
merce, and to every other object in which the Unit- 
ed States are interesteu. A o.rong hope is enter- 
tained, that by adhering to the maxims of a iust a 
candid and friendly policy, we may long preserve 
amicable relations with all the powers of Furope, on 
conditions advantageous and honorable to our 
country. 

With the Berbary states and the Indian tribes, 
our pacific relations have been preserved. 

In calling your attention to the internal concerns 
of our country, the view which they exhibit is pe- 
culiarly gratifying. The payments which have 
been made into the treasury show the very produc- 
tive state of the public revew'e. Afier satisfying 
the appropriations made by jaw for the support ef 

the civil government and of the military and naval 
jestablishments, embracing suitable provision for 
fortification and for the gradual increase of the na- 
vy, paying the interest of the public debt, and ex- 
linguisbing more than eighteen millions of the prin- 
cipal, within the present year. *t is estimated that 
a balance of more than six millions ef dollars will 
remain in the treasury on the first day of January, 
applicable to the current service of the ensuing 
year. 

The payments into the treasury during the year 
one thousand eight hundred and eighteen, on ac- 
count of imports and tonnage, resulting principally 
from duties which have accrued in the present year, 
may be fairly estimated at twenty millions of dol- 
lars; internal revenues, at two millions five hun- 
dred thousand; public lands, at one million five 
hundred thousand; bank dividends and incidental 
receipts, at five hundred thousand; making in the 
whole twenty-four millions and five hundred thou- 
sand dollars. 

The annual permanent expenditure for the sup- 
port of the civil government, and of the army and 
navy, as now established by law, amounts to eleven 
millions eight hundred thousand dollars;' and for 
the sinking fund, to ten millions; making in the 
whole, twenty-one millions eight hundred thou- 
sand dollars; leaving an annual excess of revenue 
beyond the expenditure, of two millions seven 
hundred thousand dollars, exclusive of the balance 
estimated to be in the treasury on the first dy of 
January, one thousand eight hundred and eighteen. 

In the present state of the treasury, the whole 
of the Louisiana debt may be redeemed in the year 
one thousand eight hundred and nineteen; afier 
which, if the public debt continues as it now is, sbove 
par, there will be annually about five millions of the 
sinking fund unexpended, wutil the year one thous 
sand eight hundred and twenty-five, when the loan 
of one thousand eight hundred and twelve and the 
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stock created by funding treasufy notes, will be 
redeemable. 

It is also eStimated that the Mississippi stock 
will be discharged during the year one thousand 
eight hundred and nineteen, from the proceeds of 
the public lands assigned to that object, after 
which the receipts fram those lands will annuclly 
add to the public revenue the sum of one million 
five hundred thousand doilars, taking the pérma. 
nent annual revenue amount to twenty-six millions 
of dollars, and leaving an annual excess of revenue, 
after the year one thousand eight hundred and 
nineteen, beyond the permanent authorized expen- 
diturée, of more than four millions of dollars. 

By the last returns to the department of war 
the militia force of the several states may he esti. 
mated at eight hundred thousand mén, infantry, 
artillery and cavalry. Great patt of this force is 
armed, and measures are taken to arm the whole. 
An improvement in the organization and discipline 
of the militia, is one of the great objects which 
claims the unremitted attention of congress. 

The regular force amounts nearly to the number 
required by law, and is stationed along the Atlan- 
tic and inland frontiers. 

Of the naval force, it has been necessary to main- 
tain strong squadrons in the Mediterranean and in 
the Gulph of Mexico. 

From several of the Indian tribes, inhabiting the 
country bordering on lake Erie, purchases have 
been made of lands on conditions very favorable to 
the United States, and, as it is presumed, not less 
so to the tribes thefhselves. 

By these purchases, the Indian title, with mode- 
pate reservations, has been extinguished to the 
whéle of the land within the State of Ohio, and to 
a great pert of that in Michigan territory, and of 
the state of Indiana. From the Cherekee tribe a 
tract has been putchased in the state of Georgia, 
and an arrangement made, by which, in excharge 
for lands beyond the Mississippi, a great part if not 
the whole of the land belonging to the tribe, east- 
ward of that river in the state of North Carolina, 
Georgia and Tennessee, and in the Alubama terri 
tory, will soon be acquired. By these acquisitions, 
and others that may reasonably be expected soon 
to follow, we shall be enabled to extend our settle- 
ments from the inhabited parts of the state of Ohio, 
along lake Erie, into the Michigan territory, and to 
connéct our settleme:ts by degrees, through the 
state of Indiana and the Illinois territory, to that of 
Missouri. A similar and equally advantagesus effect 
will soon be produced to the south, through the 
whole extent of the states and territory which border 
on the waters emptying into the Mississippi and the 
Mobile. In this progress, which the rights of na 
ture demand, and nothing can prevent, marking a 
growth, rapid and gigantic, it isour duty to make 
new efforts for the preservation, improvement and 
civilization of the native inhabitants. The hunter 
state can exist only in the vasi, uncultivated desert. 
it yields to the more dense aid compact form, and 
greater force of civilized population: and of right 
it ought to yield, for the earth was given to man- 
kind to support the greatest number of which it is 
capable, and no tribe or people have a right to with- 
hold from the wants of others more than is neces 
sary for their own Support and comfort. It is gra 


tifying to know that the reservation of land made 
by the treaties with the tribes on lake Erie, were 
made with a view to individual ownership among 
them, and to the cuitivation of the soil by ail, and 
that an annual stipend has been pledged to supply 


| congress, whether other provision, not stipulated by 
the tréaty, ought to be made for these tribes and for 
the advancement of the liberal and humane policy 
of the United States towards all the tribes within 
our limits, and more particularly for theit improv- 
ment in the arts of civilized life. 

Among the advantages incident to thesé purcha- 
ses, and to those which have preceded, the secu- 
rity which may thereby be afforded to our inland 
frontiers, is peculiarly important. With a strong 
barfier, consisting of our own people, thus planted 
on the lakes, the Mississippiand the Mobile, with 
the protection to be derive? from the regular force, 
Indian L-ostilities, if they do not altorethtr cease, 
will henceforth lose their terror. Fortifications in 
those quarters, to any extent, will not be necessa- 
ry, aud the expense attending them may be saved. 
A people accustomed to the use of fire arms only, 
as the Indian tribes are, will shun even moderate 
wofks, which are defended by cannon. Great for 
tifications will, therefore, be requisite only, in fu- 
ture, along the coast, and at some points in the 
interior, connected with it. On these will the safe. 
ty of towns, and the commerce of our gréat rivers, 
from the bay of Fundy to the Mississippi; depend. 
On these, therefore, should the utmost attention, 
skill and labor, be bestowed. 

A considerable and rapid augmentation in the 
value of all the public lands, proceeding from these 
and other obvious causes, may hénceforward be ex: 
pected. The difficulties attending early emigra- 
tions, will be dissipated even in the most remote 
parts. Several new states have been admitted into 
ouf union, to the west and south, and territorial go- 
vernments, happily organized, established ove 
every other portion in which there is vacant land 
for sale. In terminating fndian hostilities, as must 
soon be done, in a forimidable shape at lesst, the 
emigration, which has heretofore been great, will 
probably increase, and the demand for land, and 
the augmentation in its value, be in like proportion. 
The great increase of out population throughout 
the union will alone produce an important effect, 
and in no quarter will it beso sensibly felt as in those 
in contemplation. The public lands are a public 
stock, which ought to be disposed of to the best 
advantage for the nation. The nation should, there- 
fore,derive the profit proceeding from the continual 
rise in their value. Every encouragement should be 
given to the emigrants, consistent with a fair com- 
petition between them, but that competition should 
operate in the first sale to the advantage of the na- 
jon rather than of individuals. Great capitalists 
will derive all the benefit incident to their superior 
wealth, under any mode of sale whith may be adopt- 
ed. But if, looking forward to the rise in the value of 
the public lands, they should have the opportunity 
of amassing, ata low price, vast bodies in their 
hands, the profit will accrue to them, and not to 
the public. They would also have the power, in 
that degree, to control the emigration and settle- 
ment in such a manner as theif opinion of their re- 
spective interests might dictate. I submit this 
subject to the consideration of congress, that such 
further provision may be madé on the sale of the 
public lands, with a view to the public interest, 
should any be deemed expedient, as in their judg~ 
ment may be best adopted to the object. 

When we consider the vast extent of territory 
within the United States, the great amount and va- 
ine of its productions, the connection of its paris, 
and other circumstances, on which their prosperity 
and happiness depend, we cainot fail to entertain 





their other wants. It will fuérit tiv Consideration of 


4 high sense of the advantage te be derived from 
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the facility which may be afforded in the inter- 
course between them by means of good roads and 
canals. Never did.a country of such vast extent 
offer «qual inducements to improvements of this 
kind, nor ever Were consequences of such magni-' 
tude involved in them. As this subject was acted 
on by congress at the jast session, and there may be. 
a disposition to revive it at present, I have brought 
it into view for the purpose of communicating my 
sentiments on a very important circuinstance con- 
nected with it, wit! that freedom and candor which 
a regard for the pubhe interest atida proper respect 
for congress require—A difference of opinion has 
existed, from the first formation of our constitu: 
tion to the present time, among our most enlight- 
ened and virtuous citizens, respecting the right of 
congress to establish such a system of improve- 
ment. ‘Taking into view the trust with which I am 
now honored, it would be improper, after what has 
passed, that this discussion should be revived, with 
an uncertain.y of my opinion respecting the right. 
Disrega‘ding early impressions, I have bestowed on 
the subject all the deliberation which its great im- 
portance, and ajusi sense of my duty, required— 
and the result is asettled conviction in my mind,that 
congress do not possess the right. It is not con- 
tained in any of the specified powers granted to 
cougress; nor can I consider it incidental to, or a 
necessary mean, viewed on the most liberal scale, 
for carrying into effect any of the powers which are 


of congress, of the committees, and various offices 
belonging to it. It is evidént that the othér public 
buildings are altogether insufficient for the accom- 
modation of the several execulivé departments; some 
of whom aré much crowded, and even subject to the 
necessity of obtaining it in private buildings at s|omé 
distance from the head of the department, and with 
inconveniencé to the management of the public busi- 
néss. Most nations have taken an interest and a pridé 
in the improvement and ornament of their metropo- 
iis, and none were more conspicuous in that respect 
than the ancient republics. The policy which dic. 
tated the establishment of a permanent résidence 
for the national government, and the spirit in which 
it was commenced and has been prosecuted, show 
that such improvement was thought worthy the at- 
tention of this natioe. Its central position betweey 
thenorthern and southern extremes of our union, 
and its approach to the west, at the head ofa great 
navigable river, which interlocks with the western 
waters, prove the wisdom of the councils which 
established it. 

Nothing appears to be more reasonable and pro- 
per, than that convenient accommodation should 
be provided, on a well digested plan, for the heads 
of the several departments, and for the attorney 
general; and it is believed that the pulic ground in 
the oye applied to these objects, will be found am- 
ply sufficient. I submit this subject to the consi- 
deration of congress, that such provision may be 





specifically granted. In communicating this result, 
I cannot resist the obligation which [ feel to sug- 


made in it, as to them may seem proper. 
In contemplating the happy situation ofthe Unit- 


gest to congress the propriety of recommending teied States, our attention is drawn, with peculiar 


the states the adoption of an amendment to the 
constitution, which shall give to congress the right 
in question. In cases of doubtful construction, es- 
pecially of such vitai interest, it comports with the 
nature and origin of our institutions, and will con- 
tribute much to preserve then, to apply to our con- 
stituents for an explicit grant of the power. We 


may confidently rely, that if it appears to their sa- | 


tisfaction that the power is necessary, it will be 
granted. 

In this case I am happy to observe, that expe- 
rience has afforded the most ample proof of its 
utility, and that the benign spirit of conciliation 
and harmony, which now manifests itself through- 
out our union, promises tosuch a recommendation 
the most prompt and favorable result. I think pro- 
per to suggest also, in case this measure is adopted, 
that ii be recommended to the states to include, 
in the amendment sought, a right in congress to 
institute, likewise, seminaries of learning, for the 
all iimportant purpose of diifusing knowledge 
amouy our fellow ciuzens throughout the United 
States. 

Our manufactories will require the continued at- 
tention of congress. The capital employed ir 
them is considerable, and the knowledge required 
in the machinery and fabric of all the most useful 
manufactures, is of great value.—Their preserva- 
tion, which depends on due encouragement, is con- 
nected with the high interests of ihe nauon. 

Aitsough the progress of the public buildings 
has been as favorable as circumstances have per- 
Biitied, it is to be regretted the Capitol is not yet 
i a siate to receive you. here is good cause to 
presume, that the two wings, the only paris as yet 
commenced, will be prepared for that purpose the 
next session. The time seems now to have arrived, 


Wien this subjrct may be deemed worthy the ai-; 


teution uf congress, on a scale adequuie to national 
purposes. ‘The completion of the muidie building 
will be necessary to the cenvenient accommddation 


interest, to the surviving officers and soldiers of 
our revolutionary army, who so eminently contri- 
buted, by their services, to lay its foundation. 
Most of those very meritorious citizens have paid 
ithe debt of nature and gone to repose. It is be- 
lieved, that among the survivors, there are some 
not provided for by existing laws, who are reduced 
to indigence, and even to real distress. These 
men have a claim on the gratitude of their country, 
and it will do honor to their country to provide for 
them.—The lapse of a few years more, and the op- 
portunity will be forever lost; indeed, so long al- 
ready has been the interval, that the numbcr to be 
benefitted by any provision which may be made. 
will not be great. ; 

It appearing in a satisfactory manner that the re- 
venue arising from imposts and tonnage, and from 
the sale of the public lands, will be fully adequate 
to the support of the civil government, of the pre- 
sent military and naval establishments, including 
the anual augmentation of the latter, to the extent 
provided for, tothe payment of the interest on the 
public debt, and to the extinguishment of it at the 
times authorized, without the aid of the internat 
taxes, I consider it my duty to recommend to con- 
gress their repeal. ‘To impose taxes, when the 
public exigences require them, is an obligation of 
the mosi sacred character, especially with’a free 
people. The faithful fulfilment of it is among the 
iighest proofs of their virtue, and capacity for self- 
government. ‘To dispense with taxes, when it may 
|be done with perfect safety, is equally the duty of 
|their representatives. 1a this instance we have the 
satisfaction to know that they were imposed when 
ithe demand was imperious, and have been sustain- 
jed with exemplary fidelity. I have to add, that, 
however gratifying it may be to me, regarding the 
prosperous and happy condition of our countty, to 
recommend the repeal of these taxes at this time, 
I shall, nevertheless, be attentive to events, and 
sheuld any futnte emergency occur, be Rot Tess 
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prompt to suggest such measures and burt hens, as 


may then be requisite and proper. 
JAMES MONROE. 


" Five thousand copies of the message of the presi- 
dent was then ordered to be printed—and the house 


adjourn ed. ! 


Wednesday, December 3.—Four other members. 


attended and were qualified, viz. from Pennsylva- 
nia, Mr. Sergeant; from Virginia, Goodwyn and T. 
M. Nelson; from South-Carolina, Mr. Vesditt. 

The speaker laid before the house.a letter from 
John Gardner, chief clerk in the general land office, 
accompanied by two copies of a map of the bounty 
land in the Illinois territory, engraved for the use 
of the soldiers of the late army. 

On motion of Mr. Smith, of Md. the several stand-| 
ing committees (nineteen in number) were ordered 
to be appointed. The Speaker appoints them. 

Mr. Taylor, of N. Y. offered a series of resolu- 
tions, relative to subjects mentioned in the presi- 
dent’s message, which shall be attended to hereaf- 


ter. Adjourned. 








‘How to get ’em out.”’ 


“Jt was the fortune” of the editor of this paper, 
to be an officer of the navy during the late war.— 
He was attached to the squadron under com- 
modore Decatur, at the time he was blockaded in 

he harbor of New London. During the blockade 
frequent communications were held with the enemy, 
sanctioned by flags of truce. Atone time his force 
off the harbor consisted of a 74, 2 frigates, and a 
sloop of war, viz:—the Ramilies, 74, com. Hardy; 
Endymion, 40, capt. Hope; Statira, 58, capt. Stack- 
pole; Loup Cervier, (formerly the American Wasp) 
16, capt. —. Our fleet, in the harbor, con- 
sisted of the United States, 44, com. Decatur; 
Macedonian, 38, captain Jones, and Hornet 16, 
capt. Biddle. At the close of a conference held 





on board the frigate United States, a British officer, | 


who had been the bearer of despatches from com. 
Hardy tocom. Decatur, complained very much of 
the sedentary duty they were compelled to perform; 
that his commodore did not know “how to get us 
out,’ and that they were all tired of the station, 
us they were deprived of opportunities to signalize 
themselves. ‘To signalize yourselves!” (replied 
an American oflicer) ‘Why sir, your commodore 
may have an immediate opportunity, if he is dis- 
posed.” How so?” asked the British officer. 
“Why, let the Ramilies get under way and put to 
sea, and if you do not have an opportunity, wind and 
weather permitting, 1» less than 20 glasses after, I 
will forfeit my commission.” The British officer, 
en his return, communicated the substance of this 
conversation to com. Hardy, who immediately 
communicated it to the commanding officers of the 
different ships under his command. Capt. Hope 
was overjoyed at the news; capt. Stackpole said, 
‘pon honour this is the best news I have heard for 
some time.”—In the ecstacy of joy it was agreed 
that the Ramilies shouid put to sea immediately.— 
The commodore, however, thought proper to give 
the contemplated enterprize a few days considera- 
tion, when it was ultimately agreed upon not to 
hazard a rencontre, as the United States was a line 
of battle ship! the Macedonian, a 44 gun frigate! 
and the Hornet a sloop of war of the largest class! 
Thus were frustrated their ardent hopes of “signa- 
lizing themselves.” 

The foregoing, from the pen of an uncouth sea. 
man, “little bless’d with the set phrase.of peace”’ may, 
with Mr. Niles’ masterly pen, very easily be imbued 
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with “union of wit and sentiment,* so xs to render it 
not unacceptable to his numerous readers. 
Berks and Schuylkill Journal. 

§-PThe above has an immediate reference to an 
anecdote that was published in the Reetsren a few 
weeks ago. The editor thanks the “seaman” for 
his compliment, but acknowledges himself incapa- 
ble ofsharpening the pornt or moulding the sentiment 
of the preceding, any better than itis. It is really 
a “rood thing,” and tends to shew what was the uni- 
vereal sentiment of Americans—that the way to “get 
"em out”? was always at the option of the enemy, by 
leaving before New London an equality of torce.— 
But—“they knew a trick worth two of that.’’ 





Russia. 
FROM THE SALEM REGISTER. 

Since the new order of things the Russians have 
borrowed from Europe not only its higher sciences, 
but all the familiar means of diffusing just such 
knowledge as the government might find to be 
profitable. The Petersburgh Gazette, the oldest 
in Russia, has been published in Russia, and Ger- 
man, under the academy of sciences, embracing all 
foreign affairs, and such commercial notices as the 
interest and convenience of commerce might re- 
quire. The Northport or New Gazette, twice a 
week, began in 1809 under the minister of the inte- 
rior, for the purpose of the pelice, and for such 
other objects as the tranquility of Russia might 
admit. “The Russian Invalid, which had as its first 
object military afturs, appeared in 1813, continued 
till 1815, and contained all the military arrange- 
ments and documents of the empire, with such use 
of the papers of Hamburg and Berlin as might ful- 
fil its purpose. To this was added the Patriot, which 
appeared in 1812, and continued till the end of 1813. 
Its editor belonged to the Petersburg school esta- 
blishment, and its object was for political, histori- 
cal and literary information. It contained many ar- 
ticles which might assist the history and geography 
of Russia, as well as of the state of the press in that 
country.' The Spirit of the Times, was also another 
paper which appeared weekly in 1815, of which the 
object was general, but it is said to have contained 
interesting origimal documents. The persons to 
whom these papers were committed, were persons 
of reputation, and under protection of the govern- 
ment, Such publications were not confined to Pe- 
tersburg. At Moscow in 1815, several papers ap- 
peared. Already in 1802 had been published the 
European Herald, from Karamzin, the celebrated 
poet and traveller, and afterwards by other hands. 
—In this work was much literature, history and 
useful information. Besides this, at the same place 
was the Russian Herald, under major Clinka, con- 
taining much domestic information, with all the ar- 
dor of national attachment. The Moscow News- 
paper, a common paper, twice a week, was under 
the direction of the University. In Astracan, twice 
a week appeared the Oriental Advertiser, a politi- 
cal and literary paper in the Russ and Armenian. 
The Casan Advertiser was well conducted, and ap- 
peared once a week, and was under the authority of 
ihe University at Petersburg. In Charkow was the 
Ukraine Herald, a literary paper from the youth of 
the University. Another paper also appeared in 
this place called Democritus in Clharkow, a month. 
iy satirical paper from a teacher in that place. In 
Riga was a Russ weekly paper, under the direction 
of some distinguished persons in that place, direct- 
ed to all the objects of the common newspapers in 
other parts of Europe. 





